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IN ERROR FROM THE SUPREME COURT OF THE EASTERN DISTRICT OF 


LOUISIANA, TO THE SUPREME COURT OF THE UNITED STATES. EMERSON’S 
HEIRS 
; : ; , ee : v8. 
seizure secution of a vessel fo e viol é 
In the seizure and prosecution of a vessel for the violation of law by ciel 


the collector, surveyor and naval officer, in a case where no law pro- 
vided for their remuneration, they rendered meritorious services, but 
these acts impose no obligation on the government, either in law or 
equity, to compensate them for these services, which could not have been 
set up as a legal or equitable offset to any demand of the government 
against them; although, under the rules of law, any specific demand 
imposing even an equitable obligation, might be so pleaded. 

Services rendered under the requirements of a contract, or of law, for 
which a compensation is fixed, constitute a legal demand, while those 
rendered under an authority which is casual, or in some degree discre- 


tionary, may constitute an equitable claim. 


* As this case was taken by writ of error to the Supreme Court of the United 
States, and the judgment of this court reversed, it has been deemed proper to 


publish a report of the decision in these volumes, 
! VOL. XIV, 
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Eastern Dist, A claim against a foreign government for spoliations is founded on the law 


May, 1839. of nations, and the obligation is perfect on the offending government, 
enceanaite which will be enforced by the government of the injured citizen. 
HEIRS 
Be nl A claim having no foundation in law, but depending entirely on the gene- 


rosity of the government, constitutes no basis for the action of any legal 
principle. It cannot be assigned. It does not go to the administrator as 
assets, and it does not descend to the heir. But if the government, from 
motives of public policy, or any other consideration, thinks proper to 
make a grant of money to the heirs of a claimant, they receive it as a gift, 


or pure donation. 


This case was taken by writ of error to the Supreme 
Court of the United States, from the judgment pronounced 
by this court, at the March term, 1837. See 11 Louisiana 
Reports, 1. 13 Peters’ Reports, 409. 

The question presented to the Supreme Court of the 
United States, was, whether this court gave a proper con- 
struction to an act of congress, directing certain moneys 
arising from the forfeiture of a vessel and her cargo, prose- 
cuted by B. Chew, collector, William Emerson, surveyor, 
and E. Lorrain, naval officer of the port of New-Orleans, to 
be paid said Chew and the legal representatives of William 
Emerson and E. Lorrain, both deceased, respectively? This 
court decided, that this fund became assets in the hands of 
the administrator or legal representative of Emerson, and 
liable for his debts. His heirs claimed it as given to 
them exclusively by the bounty of the government; and 
to reverse the judgment of this court, they prosecuted a writ 
of error to the Supreme Court of the United States. 

Coze, for the plaintiff in error, contended, that the moneys 
derived by the children of William Emerson, under the act 
of congress, were not assets liable to the payment of the 
debts of their father. They were a gratuity from the govern- 
ment of the United States, and made no part of personal 
assets, to which the administrator of the estate was entitled. 
They were not a debt due by the United States to Emerson. 
The whole proceeds of the vessel called the Josepha 
Secunda, had, by a decree of the Supreme Court of the 
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United States, been held to be the property of the United fasrenn Dist. 


States. The act of congress gave a portion of those pro- 
ceeds to the officers of the customs; but this was a gift and 
not the admission of a claim. 


Mr. Justice M‘Lean, delivered the opinion of the court. 

This is a writ of error to the Supreme Court of the State 
of Louisiana, under the 25th section of the judiciary act. 

The defendant here, as plaintiff in the Court of Probates 
at New-Orleans, recovered a judgment in 1830, against the 
estate of Wm. Emerson, for seventeen hundred and eighty- 
eight dollars, sixty-two cents; and the question in the case 
is, whether the heirs of Emerson shall be held responsible 
for the payment of this judgment, under the following 
circumstances. 

In April, 1818, Emerson, being surveyor of the port of 
New-Orleans, with B. Chew, the collector, and E. Lorrain, 
the naval officer, seized the brig Josepha Secunda, for a 
violation of the laws, which prohibit the importation of 
slaves, and instituted proceedings against her, which resulted 
in the condemnation of the vessel and slaves. This judg- 
ment, being pronounced by the District Court of the United 
States for Louisiana, was affirmed on an appeal to the 
Supreme Court of the United States. 

On the cause being remanded to the District Court, the 
negroes having been sold as well as the vessel, a question 
was raised by several claimants, as to the distribution of the 
proceeds of the sale; and the District Court dismissing the 
claims of others, allowed those of the collector, the surveyor 
and naval officer. From this decree there was an appeal to 
this court: and as appears from 10 Wheaton, 331, this court 
decided, that the proceeds, under the laws of the United 
States, should not be paid to the custom-house officers who 
made the seizure, but that they vested in the United States. 
The decree of the District Court making the allowance, was, 
therefore, reversed, and that part of it which dismissed the 
petition of other claimants, was affirmed. 
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HEIRS 
vs, 
HALL. 


May, 1839. 
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In 1828, Emerson died, leaving heirs. On the 3d March, 
1831, an act, entitled “an act for the relief of Beverley 
Chew, the heirs of William Emerson, deceased, and the heirs 
of E. Lorrain, deceased,” was passed by Congress. 

The preamble of this act states, “ Whereas the brig Jose- 
pha Secunda, was condemned in the name of the United 
States, inthe District Court of the United States, for the 
Louisiana District, in the year 1818, on the seizure and pro- 
secution, and at the sole expense of Beverley Chew, collector 
of the District of Mississippi, William Emerson, deceased, 
surveyor, and Edwin Lorrain, deceased, naval officer of the 
port of New-Orleans, for an infraction of the slave laws: and 
whereas, the one-half of the proceeds of said brig and her 
cargo, are now deposited, subject to the order of the said 
court, which half would have been payable to the said 
Beverley Chew, William Emerson, and Edwin Lorrain, but 
for an omission in the laws heretofore passed on that subject: 
Therefore, Be it enacted, &c., That the District Court of the 
United States be authorized and directed to order the pro- 
ceeds of the said seizure now deposited, subject to the order 
of said court, to be paid over to the said Beverley Chew, and 
the legal representatives of the said William Emerson and 
Edwin Lorrain, respectively.” 

The question, whether the sum of money received by the 
heirs of Emerson under this law, was assets in their hands, 
and liable to his debts, was first raised in the Court of Pro- 
bates, which decided that it was so liable ; and this judg- 
ment was, on an appeal to the Supreme Court of the state, 
affirmed. 

In the seizure and prosecution of the vessel, for a violation 
of the law, Emerson, with those who co-operated with him, 
rendered a meritorious service to the public. But he acted 
under no law, nor by virtue of any authority. And his acts 
imposed no obligation, either in law or equity on the govern- 
ment, to compensate him for his services. Had he been pro- 
secuted on a debt due to the government, he could not have 
set up these services either as an equitable or legal offset. 
And this he might do under the rules of law, of any specific 
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demand he might have on the government, which imposed 
on it even an equitable obligation. 

It is true, the payment of a debt cannot be enforced against 
the government by suit; but claims against it are not the 
less legal or equitable on that account. Services rendered 
under the legal requirements of law, or of contract, for which 
a compensation is fixed, constitute a legal demand. Ser- 
vices rendered under an authority which is casual, or in some 
degree discretionary, may constitute an equitable claim. An 
inditidual, by timely efforts, may save from destruction by 
fire or otherwise, a large amount of public property. This 
would be a highly meritorious act ; but would it constitute a 
claim on the government for compensation ? 

From motives of public policy the government might 
bestow a suitable reward on the individual in such a case ; 
but this would be a gratuity on its part. And if this reward 
were given to the heirs of such an individual, could it be 
reached by his creditors? Numerous pensions have been 
given by law to heirs, for the military services of their ances- 
tors ; and are these pensions liable to the debts of the ances- 
tors? Under all the provisions of this kind, has it ever been 
supposed that the pension, though given to the legal repre- 
sentatives of the deceased, and on the ground of military ser- 
vices, should be paid to his administrators? No individual 
can be made a debtor against his will. Voluntary benefits 
may be conferred on him which may excite his gratitude, 
and which in the exercise of his generosity, he may suitably 
reward. But this depends on his own volition. 

It would constitute a singular item under the law of assets, 
to raise a charge against an individual, for a benefit confer- 
red on him by some voluntary act of kindness. ‘To find an 


obligation in such a case, we must look into those writers on 
ethics, who speak of imperfect obligations which cannot be 
enforced. The rule is the same, whether the voluntary 
benefit be conferred on an individual or on the government. 
Had Emerson become insolvent and made an assignment, 
would this claim, if it may be called a claim, have passed to 
his assignees? We think clearly it would not. Under such 
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an assignment what could have passed? The claim isa 
nonentity. Neither in law nor in equity has it any exist- 
ence. A benefit was voluntarily conferred on the govern- 
ment; but this was not done at the request of any officer of 
the government, or under the sanction of any law or autho- 
rity, express or implied. And under such circumstances can 
a claim be raised against the government, which will pass 
by a legal assignment, or go into the hands of an adminis- 
trator as assets 4 

If in this form, debts could be originated against the 
government, or an individual, there would be no security 
against such demands. One party without the consent of the 
other, makes the contract, and assigns it to his creditors ; for 
if there be even an equitable claim, it arises out of a contract 
A claim against a foreign government 


express or implied. 
The demand is in 


for spoliations, is not of this character. 
such case founded upon the law of nations, and the obliga- 
tion is perfect on the offending government. It is true remu- 
neration cannot be recovered against the government by 
action at law; but if justice be not done, the government of 
the injured citizen, in the exercise of its discretion, will pro- 
tect and enforce his rights. 

In the case of Comegys et al. vs. Vasse, 1 Peters’ Reports, 
193, this court held, that the assignees of a bankrupt, are 
entitled to the share of the indemnity for unjust spoliation, 
provided for under the treaty of 1819, with Spain. But that 
case is not analogous to the one under consideration. By the 
law of nations, Spain was bound to indemnify the owners of 
foreign vessels which had been illegally captured and con- 
demned under her authority. 

A claim having no foundation in law, but depending 
entirely on the generosity of the government, constitutes no 
basis for the action of any legal principle. It cannot be 
assigned. It does not go to the administrator as assets. It 
And if the government from 
motives of public policy, or any other consideration, shall 
think proper, under such circumstances, to make a grant of 
money to the heirs of the claimant, they receive it asa gift, 
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or pure donation. A donation, it is true, made in reference 
to some meritorious act of their ancestor, but which did not 
constitute a matter of right against the government. 

In the present case, the government might have directed 
the money to be paid to the creditors of Emerson, or to any 
part of his heirs. Being the donor, it could, in the exercise 
of its discretion, make such distribution or application of its 
bounty as circumstances might require; and it has, under 
the title of an act “for the relief of the heirs of Emerson,” 
directed in the body of the act, the money to be paid to his 
legal representatives. ‘That the heirs were intended by this 
designation is clear, and we think the payment, which has 
been made to them under this act, has been rightfully made, 
and that the fund cannot be considered as assets in their 
hands for the payment of debts. 

As the decision of the Supreme Court of Louisiana is not 
in accordance with this view, the judgment of that court is 
reversed, with costs. 

This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Louisiana, 
and was argued by counsel. On consideration whereof, it is 
ordered and adjudged by this court, that the judgment of the 
said Supreme Court in this cause be, and the same is hereby 
reversed, with costs; and that this cause be, and the same is 
hereby remanded to the said Supreme Court, that further 
proceedings may be had thereon, in conformity to the opinion 
of this court. 





SMITH & WRIGHT vS. M’CALL, ET. AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING. 


Where cotton is shipped to factors with instructions to lay out the proceeds 


in groceries, and if the purchases should exceed the amount, other cotton 
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will be remitted by the first boat; they cannot hold the cotton in their 
possession subject to any balance on such purchases, against attaching 
creditors of the owner. 


This is an action on a bill of exchange for one thousand 
two hundred and thirty-four dollars, drawn by C. D. M’Call 
& Co., of Montgomery in Alabama, to the order of the plain- 
tiffs, on B. Boyken, of Mobile, and was protested for non- 
acceptance. 

The plaintiffs attached nineteen bales of cotton as the 
property of the defendants, in the hands of Walker, Knight 
& Co., who bonded it, and filed their petition of intervention, 
claiming to have a privilege on the cotton over the attaching 
creditors, for advances (two thousand two hundred and fifty 
dollars,) made to Wm. H. M’Call, one of the defendants, 
“on the faith and credit of cotton shipped by him to them, 
and more particularly on the nineteen bales, which were 
shipped to their house in Mobile, and by it the cotton was 
shipped to the intervenors in New-Orleans.” They allege 
that at the time the attachment was levied, the cotton was 
in their possession, and the bill of lading received for it. 
They pray that the attachment be dissolved and the cotton 
restored to them, with five hundred dollars in damages. 

The plaintiffs resisted the demand of the intervenors on 
several grounds, and denied all their allegations. 

The evidence showed that the cotton in question was sent 
by Wm. H. M’Call to Mobile, and shipped from thence to 
the intervenors in New-Orleans, accompanied by a letter, 
directing the proceeds of the cotton to be laid out in groce- 
ries, and sent to him at Montgomery, in Alabama, and if 
purchases exceeded the price of the cotton, he was to send 
other cotton by the first boat to meet the balance. Tims 
letter was dated the 25th November, 1537, and the bill of 
exchange sued on was drawn the 11th December, following. 

The evidence also showed that Wm. H. M‘Call wasa 
partner of the firm of C. D. M‘Call & Co., who drew the bill. 

The plaintiffs had judgment for the amount of their 
demand, and that the cotton attached, or its proceeds, be 
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applied in payment, and dismissing the petition of interven- 
tion. The intervenors appealed. 


Micou and Lockett, for the plaintiffs, urged the affirmance 
of the judgment; as the intervenors had entirely failed in 
proving their alleged advances, and showed no privileged or 
prior claim whatever to the cotton attached. | 

Elmore and King, for the appellants, insisted that the 
judgment below is erroneous, being contrary tv law and the 
evidence, and should be reversed. 


Eustis, J., delivered the opinion of the court. 

On the 22d of December, 1837, the plaintiffs attached 
nineteen bales of cotton, as the property of one of the defend- 
ants; they were delivered to the intervening parties on bond. 
On the 3d of January, they filed their petition of intervention, 
in which they allege, that William H. M‘Call, one of the 
defendants, is indebted to them in the sum of two thousand 
two hundred and fifty dollars, for advances made by them on 


cotton shipped by him, particularly upon the shipment of 


nineteen bales, made by the said M‘Call, to the house of B. 
D. and J. B. Walker & Co., of Mobile, and by them 
shipped to the house of Walker, Knight & Co., of this city: 
both houses being composed of the same persons, the inter- 
vening parties in this suit; that they have a privilege on the 
cotton for their advances ; that it was unlawfully attached in 
this suit, as previous to the attachment the bill of lading had 
been received by them, and the cotton was in their posses- 
sion. They deny that the cotton ever was the property of 
C. D. M‘Call & Co.: they pray that the cotton be delivered 
to them, and held subject to their privilege, and for damages 
against the attaching creditors, and for general relief. On 
the trial of the cause, the petition of intervention was dis- 
missed, and the intervenors have appealed. 

There is no evidence which shows that either the Mobile 
or New-Orleans house of the intervenors, lawfully advanced, 
or were authorized to advance, any money on the shipment 
of cotton attached in this case. If they contracted any 
VOL. XIV. 
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Eastern Dist. engagements for the owner of the cotton before it was sold, 
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PLANT ET AL. 





they have shown no instructions to warrant them in such an 
act. The letter of the owner, Wm. H. M‘Call, orders them 
to sel] the cotton and lay out the proceeds in groceries: if they 
should expend more than the proceeds, he promises to remit 
them cotton by the first boat. It is evident that he did not 
contemplate his factors making any advance to him. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the court below be affirmed, with costs in both 
courts. 


KIMBALL US. PLANT ET AL. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


An assignment by a debtor in New-York, of his property in trust, for the 
benefit of all his creditors, wherein credits in Louisiana are assigned, 
cannot defeat an attachment levied on those credits, by even a New-York 
creditor, before notice of the assignment to the garnishees. 

An assignment or transfer of debts, rights and claims, takes place by 
delivery of the titles, but the transferee is only possessed, as respects 


third persons, after notice has been given of the transfer, to the debtor. 


This is an action on three several promissory notes, 
executed by the defendants in New-York, the 11th October, 
1836, payable in eight, ten and twelve months after date. 
The suit commenced by attaching property and effects in the 
hands of Messenger, Chittenden & Bailey, in New-Orleans, 
belonging to the defendants, the 28th November, 1837, and 
who were cited as garnishees. 

The defendants, by their attorney, appointed by the court 
to represent them, pleaded a general denial; and further, 
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answering, set up an assignment made in New-York, accord- Eastern Dist. 


ing to the laws of that state, of all their goods and property, 
for the benefit of all their creditors, and which included the 
property attached in Louisiana. This assignment was made 
the 16th of November, 1837, but no notice, it seems, had 
been given to any of the garnishees, on the levying of the 
attachment. 

The trustees, Perkins and Putnam, also intervened, and 
claimed the property attached, for the benefit of all the 
creditors. Both plaintiff and defendants reside in New-York. 

The parish judge gave judgment for the amount of the 
notes sued on, but refused to allow some bills of exchange, 
also claimed in the suit, but reserved to the plaintiff the 
right to establish these hereafter. The intervention of the 
trusiees was dismissed, and they appealed. 


Elmore and King for the plaintiff and appellee, waived an 
amendment of the judgment, so as to include the bills, and 
prayed to have it affirmed for the amount of the notes 
sued on. 


Grivot, for the defendants, insisted that the court was right 
in excluding the bills of exchange, for want of proper 
evidence of protest, etc. 

2. The laws of New-York should govern, and according to 
them, the assignment is good and valid. Story’s Conflict of 
Laws, section 196-7-8 and 200. 11 Wendell’s Reports, 240. 
7 Peters, 613. 3 Martin, Mitchell vs. M*Millan. 


Johnson, for the intervenors and appellants. The lex loci 
contractus, is the law of this case. The parties are all citizens 
of New-York, and the assignment was made there: the 
matter in dispute consists of personal property only, and the 
law of the state of New-York, must determine the effect of 
all contracts made there, touching personal property, no 
matter where situated. 2 Martin, N. S., 97. Andrews vs. 
His Creditors, 11 Louisiana Reports, 464. Story’s Conflict of 
Laws, section 397. 4 Johnson’s Chancery Reports, 466. 20 


May, 1839. 
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on Assignments, page 65. 5 Mason’s Reports, 174. 

2. By the laws of the state of New-York, the assignment 
is valid, and vested the personal property, wherever situated. 
All choses in action were immediately transferred by it, and 
notice to the debtor is not necessary to perfect the transfer, 
as against attaching creditors. 11 Wendell, 200, et seq., 247, 
256. 4 Johnson’s Chancery Reports, 529, and cases there cited. 
Story’s Conflict of Laws, section 396. 3 Russell, 60. 8 
W heaton, 287-8. 

It is not necessary that the creditors should be parties, or 
consent to the assignment. There are two parties, the 
assignors and assignees, and the trust to pay the creditors, is 
a good consideration. 4 Mason, 206-214. 11 Wendell, 
248-50. 2 Kent’?s Commentaries, 532-3. 

4. If the judgment dismissing the intervention be sus- 
tained, and this court proceed to render judgment against the 
defendants, the case will still have to be remanded for 
further proceedings against the garnishees. No judgment 
has been given against them by the court below. 


Rost, J., delivered the opinion of the court. 


The plaintiff, being a citizen of the state of New-York, 
proceeded by attachment against the defendants, who were 
at the time a commercial firm established in that state; a 
garnishee was cited, and credits to a sufficient amount to 
satisfy the claim, were attached in his hands, on the 28th of 
November, 1837. 

Subsequently, the defendants came into court, by the 
counsel appointed to represent them, and for answer, said, 
that on the 16th November, 1837, they had in the city of 
New-York, and according to the laws there in force, made a 
general assignment, in trust, to Dennis Perkins and Robert 
T. Putnam, both of New-York city, for the benefit of all their 
creditors, without privilege or preference, and that the 
plaintiff was cognizant to the assignment, and a party to the 
proceedings therein, and could not, on that account, main- 
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tain his action: they, also, pleaded the general issue ; and Kasrerx Disr. 
before trial, the trustees intervened and resisted the plaintiff’s | May, 1839. 
claim on the same grounds. The Parish Court gave judg- ~ xIMBALE 
ment in favor of the plaintiff, for that part of his claim which ,,.y7 er ax. 
was proved, and dismissed his action for the balance. The 


trustees appealed. 
The claims of the plaintiff, not admitted in the court below, 

y j . i ie An assignment 
were based upon bills of exchange protested in New York. we ae 
' The court refused to admit the protests, and notices of pro- New-York of 

. : A é his property in 

tests, in evidence, without proof of the signature and seal of trust, for the be- 
ry: j ini : nefit of all his 

the notary ; and, as if we were of opinion that he erred, we pi ac He 
would remand the whole case to be proceeded in, according in credits in 


to law. We consider the conditional application of the a at 


inti i j ° defeat an attach- 
plaintiff to amend the judgment, as waived; and the only Cort in ste: 


question which it is necessary to examine, is whether a those credits, by 
. dein Made Si , oo a New- 
voluntary assignment, made in New-York, by a commercial York creditor, 


firm established there, and wherein credits in Louisiana are gga 
assigned, can defeat an attachment sued out by a New-York to the garni- 
creditor, and executed upon those credits, before notice of ‘ ‘An assignment 
the assignment had been given to the garnishee. Schtn sialin <. 


That question is settled by positive law. Articles 2612 — = 
— . . ace elle 

and 2613, of the Louisiana Code, provide, that in the trans- rine 
: : = : ‘ but the trans- 
fer of debts, rights and claims to a third person, the delivery gine is pens 


takes place between the parties by giving up the title, but possessed as re- 
, ; : spects third per- 
that the transferee is only possessed, as it regards third per- sons, after no- 
sons, after notice has keen given to the debtor of the transfer slag —_ 
having taken place. transfer, to the 
: : ; debtor. 
It is not pretended that the debtor had notice of the assign- 
ment, when he was cited as a garnishee; nor is it shown 
that the plaintiff was cognizant to the assignment, and a 
party in the proceedings thereto, when process issued. The 
assignment, cannot, therefore, affect his rights. 
The authorities taken from the common law states, and 
from England, cannot apply here. We have a fixed rule, 
which we all understand, and which we must obey. The 
judgment of the Parish Court is well founded in law, and 


must be affirmed. 
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14 CASES IN THE SUPREME COURT 


Eastern Dist. It is, therefore, ordered, adjudged and decreed, that the 
May, 1859. judgment of the Parish Court be affirmed, with costs. 


BAILLY AND SON, 
F.P.. 
V8. 
PERCY, F. W. C. 





(OMITTED CASE.) 


BAILLY AND SON, F. P. C. 0S. PERCY, F. W. C.* 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


A duly certified copy of a sheriff’s or city marshal’s deed, made by the 
clerk of the court in whose office the sale or deed of conveyance is 
recorded, will be received in evidence in the same manner and have the 
same effect as a duly certified copy of an authentic act. 

Where the sheriff’s deed only, conveys all the rights, title and interest of 
the defendant in execution, it is necessary to inquire what these rights, 
&c. were, and to show that they were superior in dignity to the title of 


the adverse party, to entitle the plaintiff to recover in a petitory action. 


This is a petitory action, in which the plaintiffs seek to 
recover two lots of ground in the possession of the defendant. 
The plaintiffs claim title to the contested premises under 
a sheriff’s deed, which recites, that he conveyed to the pur- 


chasers all the right, title and interest of Marie Therese Leduff : 


to these two lots of ground, which she had in 1810. 

The defendant sets up title under sales from Heloise Tru- 
deau and Nannette Leduff, who purchased them from their 
brother, Jacques Leduff, in January, 1807. 

On the trial, the plaintiffs failed to produce any other 
evidence of title than the sheriff’s deed, and were non-suited. 


They appealed. 


Canon, for the appellants. 


* This case was decided at the March Term, 1830, and has been cntirels 
overlooked in the publication of the Reports. 


LAREN, 








OF THE STATE OF LOUISIANA. 


Denis, contra. 


Porter, J., delivered the opinion of the court. 

The petitioners state themselves to be owners of two lots 
of ground, numbers five and six, in square eighty-six, situ- 
ated in the Parish of New-Orleans, and forming a part of the 
suburb Lacourse, they having purchased the same, at a sale 
made by the sheriff of the Parish of Orleans, on the 20th 
day of June, 1816. 

The petition avers, that the defendant has taken posses- 
sion of the premises, and refuses to deliver them up. It 
prays for her eviction, and that she may be compelled to pay 
rent and costs. 

The defendant alleges, that she has been in actual posses- 

_ a sion of the property sued for, as proprietor, since the 14th of 
January, 1822 ; that she purchased No. 5 from the heirs of 
Heloise Trudeau, a f. w. c., and No. 6 from Nannette Leduff,” 

af. w.c.; that Heloise Trudeau or her heirs have been in 
r possession of lot No. 5, as lawful preprietor, since the 15th of 
' July, 1807, having bought the same from Jacques Leduff ; 
’ that Nannette Leduff owned and possessed No. 6 for the same 
space of time, having acquired it by a contract of sale on 
the same day from the same person. 

The answer concludes by an averment of the defendant 
having a good title to the premises, by reason of the convey- 
ances so made to her; and it presents as a bar to plaintiff’s 
recovery, the prescription of ten, twenty and thirty years ; it 
also puts at issue the existence of the plaintiffs’ title. 

The plaintiffs introduced a copy of the sale made to them 
by the sheriff, taken from the books kept by that officer, in 
pursuance of the act of the legislative council of 1805, and 
also the book itself ; both were objected to, on the ground, 
that by the provisions of the statute just referred to, the ori- 
ginal is presumed to be in the hands of the vendee, and is of 
course higher evidence than the copy; the court overruled 
this objection, and the defendant excepted. 

By the 11th section of an act of the legislature, passed the 
25th of March, 1828, it is provided, that from and after its 
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Eastern Dis, passage, a copy of any sale or deed of conveyance heretofore 
May, 1839. made and executed, or which hereafter may be made and 


partir ann son, €Xecuted, by any sheriff or any other person exercising and 
* F-& _ performing the duties of sheriff in this state, or by the city 
rency, Fr, w.c. marshal of New-Orleans, certified to be a correct copy by 
the clerk or deputy clerk of the court, in whose office such 
sale or deed of conveyance is or may be recorded, shall be 
received as evidence, in the same manner, and have the 
same effect in every respect, as a duly certified copy of an 
authentic act; under this provision we think the judge below 
did not err in receiving the evidence objected to. 

The sheriff’s deed, states the sale to have been in virtue of 
a fiert facias, directed against the goods, chattles, &c. of 
aes, Marie Therese Leduff, issuing under a judgment in favor of 

riff’s deed only Fromenten and Galez vs. Marie Therese Leduff and others. 
conveys call the By this conveyance, all the right, title and interest of 


rights, title and 
interest of the Marie Therese Leduff, passed to the petitioners; we are, 
defendant in ex- é ‘ 3 : 

ecution, it isne- therefore, to inquire what that right and title was, and whe- 


p+ Aa a ther it was superior to that which the defendant sets up. 


rights, &e. were, There is no evidence before us in what right Therese 
and to show that 


they were mupe- claimed the lots; none that is of superior dignity to that of 
leg, Jacques Leduff, who sold them in 1807. To succeed in a 
adverse party, to netitory action, the plaintiffs must show a higher and better 
entitle the plain- * . 

tiff to recover in title than that of the defendant, which has not been done 


apetitory action. a 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


BAILLY, F. M. C. U8. PERCY, F. W. C. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
WATTS PRESIDING. 


A judgment, on a petition for an order of seizure and sale of the mortgaged 
premises, which has been opposed, without saying against whom, for the 
whole amount of the plaintiff’s claim, is insufficient to authorize a 


seizure and sale, under a fieri facias issuing thereon. 


A sheriff ’s sale, which recited that it was made in pursuance of a certain 
judgment, which in fact did not exist as set forth, was held to be defec- 
tive, and conveyed no title to the purchaser. 


The sale by the sheriff is the last act under the judgment and execution, 


and fixes the condition of the purchaser under it. 


Where a sheriff’s sale purported to transfer all the right, title and interest, 
of a particular defendant, in execution to the purchaser, and it appeared 
this defendant was not a party condemned in the judgment by name, and 
was not in fact the true owner of the property seized, the sale was held 


to be bad, and conveyed no title. 


This is a petitory action, to recover two lots of ground in 
the possession of the defendant. The case was once before 
in this court, on an appeal from a judgment of non-suit. 
See the case, now first published, ante 14. 

The facts and pleadings of the case are minutely and 
accurately stated in the reasons of the judgment, rendered by 
the district judge presiding, and are as follows : 

“In July, 1807, Jacques Leduff, f. m. c., conveyed lots 
Nos. five and six, in square eighty-six, in Faubourg Lacourse, 
each to his two sisters, Heloise Trudeau and Nannette 
Leduff. Pierre Bailly & Son, were the endorsers of Jacques 
Leduff. On the 5th January, 1813, Jacques Leduff mort- 
gaged his property to Bailly & Son, for the security of these 
endorsements. Heloise Trudeau and Nannette Leduff, his 
sisters, joined in this mortgage, and specially mortgaged lots 
Nos. five and six, for this purpose; Marie Therese Leduff, 
another sister, joined also in this mortgage, and mortgaged 
her property for the same purpose. Jacques Leduff failed, 

3 VOL. XIV. 
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and Antoine Fromenten and Francis Galez became his syn- 
dics. On 2ist May, 1814, Pierre Bailly & Son, transferred 
their mortgage to Fromenten and Galez, with a view to have 
the mortgaged property sold, and the proceeds applied to pay 
Jacques Leduff’s notes, endorsed by Bailly & Son. On 3d 
June, 1814, Fromenten and Galez instituted suit on the 
mortgage, to have the mortgaged property seized and sold. 
Marie Therese Leduff, Nannette Leduff and Heloise Trudeau, 
answered, and contested the verity of the mortgage act. This 
answer was filed 14th June, 1814. The order of seizure and 
sale was suspended or enjoined. On Ist March, 1816, the 
following judgment was entered: “On motion of A. L. 
Duncan, Esy., of counsel for the petitioners, it was, there- 
upon, ordered by the court, that judgment be entered in favor 
of petitioners, for the sum of seventeen thousand six hundred 
and fifty-two dollars and ninety-two cents, principal and 
interest, together with costs of suit to be taxed: and it was 
further ordered, &c., that the property mortgaged, as in the 
petition mentioned and set forth, be sold by the sheriff, to 
satisfy this judgment.” 

On the 8th March, 1816, a fi. fa. issued out of the District 
Court. This execution commands the sheriff to demand 
from Marie Therese Leduff and others, the sum of seventeen 
thousand six hundred and fifty-two dollars and ninety-two 
cents, which Fromenten and Galez had lately recovered 
against said Marie Therese Leduff and others. This execu- 
tion is returned, stayed by order of plaintiff’s attorney. 

On 4th June, 1816, a like execution issued in like form, 
and to this execution the sheriff returns : seized a house and 
lot in Conti-street, seven lots of ground in Faubourg Lacourse, 
and the following slaves, to wit: Lespasie, &c., and sold the 
same according to law, and made by the said sale, after 
deducting all costs and charges, the sum of eight thousand 
one hundred dollars and twelve and a-half cents, which sum 
I paid to A. L. Duncan, Esq., attorney for the plaintiffs, 
June 28th, 1816. The return is dated July 19th, 1816. 
This return does not show who became the purchasers, but 
an extract from the sheriff’s books, under the head of the 
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suit, and purporting to be account of sale of the property Easrenx Disr. 


seized in that suit, shows that Pierre Bailly was purchaser of 


lots Nos. 1, 2, 3, 4, 5, 6 and 12, for one hundred dollars saitr,x, x. c. 


each. 

The sheriff’s deed, which purports to be dated 20th June, 
1816, recites that the sheriff did, by virtue of the execution 
in the suit of Fromenten and Galez vs. Marie Therese and 
others, seize lots Nos. 1, 2, 3, 4, 5, 6 and 12, in Faubourg 
Lacourse, in square No. 86, and having exposed the same 
according to law, Pierre Bailly & Son became the purchasers 
thereof. 

Now, therefore, &c., the sheriff grants, &c., to Pierre 
Bailly & Son, all the right, &c., which the said Marie 
Therese Leduff, on Ist March, 1816, had, &c. 

The defendant, Adelaide Percy, exhibits a title to herself, 
for lot No. 5, square No. 86, from the heirs of Heloise 
Trudeau, bearing date the 14th January, 1822, and one of 
same date, from Nannette Leduff, for lot No. 6, square No. 
86. Plaintiff shows by a witness, the agent of Bailly and 
Son, that defendant, Adelaide Percy, in 1824, or about that 
period, showed a written permission from Bailly & Son,-to 
occupy and cultivate as many of the lots of ground belonging 
to them inthe Faubéurg Lacourse, as she could enclose. 
The defendant, at the time, acknowledged her purchase. 

The district judge was of opinion, that as the sheriff’s 
deed only purported to convey to the plaintiff the right, title 
and interest of Marie Therese Leduff, in the lots sued for, and 
it is not shown that she owned them at any time, the plain- 
tiff could not recover. Judgment was given for the defend- 
ant, and the plaintiff appealed. 


Canon, for the plaintiff. 


Denis, contra. 


Rost, J., delivered the opinion of the court, 


This is a petitory action, in which the plaintiff claims two 
town lots, under a judicial sale made to him by the sheriff of 
the parish of Orleans, on the 20th of June, 1816. 
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The defendant. pleaded res judicata, a good title by pur- 
chase and prescription, and generally denied all the allega- 
Judgment was given in her 
favor in the court below, and the plaintiff appealed. 

This case has already been before this court, upon an 
appeal from a judgment of non-suit, given by the Parish 
Court of the parish of Orleans. The plaintiff then rested his 
claim upon the sheriff’s sale alone, which purports to have 
conveyed to him and his father, all the right, title and inter- 


est of Marie Therese Leduff, to the lots in controversy, and 


A judgment on 
a petition for an 
order of seizure 
and sale of the 
mortgaged pre- 
mises, which has 
been opposed, 
without saying 
against whom, 
for the whole 
amount of the 
plaintiff's claim, 
is insufficient to 
authorize a seiz- 
ure and sale un- 
der a fieri facias, 
issuing thereon. 


this court being of opinion that no evidence superior in 
dignity to that offered by the defendant, had been adduced 
by the plaintiff, decided that he had failed to make out his 
title, and affirmed the judgment of the inferior court. 

The action was renewed, and the additional evidence 
introduced by the plaintiff, discloses the following facts : 

In 1813, one Jacques Leduff mortgaged his property to the 
plaintiff and his father, to secure endorsements given, and to 
be given to him by them. Heloise Trudeau and Nannette 
Leduff, his sisters, joined in the act, and mortgaged the lots 
in controversy, which then belonged to them, for the same 
object. Marie Therese Leduff, also joined in the act, and 
mortgaged her property for the same object. In 1814, 
Jacques Leduff failed, and Antoine Fromenten and Francis 
Galez were appointed his syndics. Pierre Bailly & Son, 
transferred their mortgage to the syndics, with the view to 
have the mortgaged property sold, to pay the advances they 
had made. Shortly after, the syndics took out an order of 
seizure, the three sisters of the insolvent came into court and 
contested the rights of the seizing creditors. 

The proceedings were suspended for some time, and on the 
ist March, 1816, on motion of the plaintiff’s counsel, and 
upon a petition praying exclusively for an order of seizure 
and sale of the mortgaged premises, a judgment was entered 
in favor of the plaintiffs, without saying against whom, for 
the whole amount of their claim, interests and costs, and the 
mortgaged property mentioned in the petition, was ordered to 
be sold to satisfy it. 
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We cannot understand such a decree to be a final judg- Easter Drsr. 


ment against the opponents to the seizure personally, because 


May, 1839. 


it does not purport to be so on the face of it ; and because, naitcy, r. m. c. 


further, a judgment of that kind could not have been 
intended under the pleadings ; be that as it may, a writ of 
fieri facias was taken under it, against Marie Therese Leduff 
and others, and the return of the sheriff upon it states, that* 
he seized a house and lot in Conti-street, seven lots in 
Faubourg Lacourse, and some slaves ; sold the same accord- 
ing to law, and made by the sale, after deducting expenses, 
eight thousand one hundred dollars, which he paid to the 
plaintiff’ attorney. It further states that some of the slaves 
seized, were returned to the defendants, by order of the 
plaintiffs. 

This return does not show the name of the purchaser, but 
the sheriff’s sale, under which the plaintiff claims, purports 
to have been made under this writ, and conveys to Pierre 
Bailly & Son, all the right, title and interest which Marie 
Therese Leduff had to the seven lots of ground seized, or any 
part thereof. 

The plaintiff has shown that his father had died, and that 
he was his only heir, but the defendant contends that he 
shows no title ; that Marie Therese Leduff never had any 
right, title or interest in the lots in controversy ; that they 
belonged to Heloise and Nannette Leduff, from whom she 
acquired them in 1822, for a valuable consideration, and that 
her vendors had been in possession of them, under a good 
title, since 1807. These facts are fully proved. The plain- 
tiff has attempted to show that the defendant had notice of 
his title, and possessed by his permission; but before this can 
avail him, it is incumbent upon him to show that he has a 
title. Nothing but the rights of Marie Therese Leduff passed 
under the sheriff’s sale, and we cannot by implication say 
that it conveyed away the rights of persons who are not 
named in it. 

In the case of Dufour vs. Camfranc, 11 Martin, 610, the 
sheriff had made an error in his conveyance, in relation to 
the name of the parties to the suit. The suit described in 
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Eastern Dist. the deed did not exist, and he had made his return in that 
May, 1839. ynder which he had sold. This court held the error fatal. 
HOUKE They went altogether on the sheriff’s sale, to ascertain the 


v8. “3 . , i 
nooxe er ar, extent of the rights of the purchaser, and seem to have dis- 


The sale by regarded the return. That view was undoubtedly correct. 


reenact The sheriff’s sale is the last act under the execution, and 


the judgment the only one which fixes the condition of the purchaser 
and execution, . ees  aiats 6 . 
and fixes the UNder it. Until it is made, the adjudication may be modified 


re th by private arrangements between the parties. It appears by 
It. the sheriff’s return, that some of the slaves seized, were 
When a she- 


riff’s sale, pur- released before the sale, by order of the plaintiffs, and given 


— digest back to the defendants. Some such arrangement may have 


title and interest heen made after the adjudication, for the lots in controversy. 
of a particular 


defendant in ex- The sheriff in transferring the right, title and interest of 


Staion, the Marie Therese Leduff, to the lots seized, or any part of them, 


a -™ seems to have been aware that they did not all belong to this 
not a’party con- defendant. If the sale was insufficient, it was the duty of 


demned in th ae ; ; Per 
hide ro the plaintiff and his father, to have had it amended in time. 
name, and was We cannot now travel out of it, to ascertain his rights, and 
not in fact the ale > 

true owner of we are of opinion that he has not made out a legal title. 

the __ property 

seized, the sale 


0 atta It is, therefore, ordered, adjudged and decreed, that the 


ednotitle. — judgment of the District Court be affirmed, with costs. 





HOOKE 8. HOOKE ET AL. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH AND CITY OF 
NEW-ORLEANS, 


An action for a partition and a judgment, in the Court of Probates, fixing 
the rank and portion of heirs, inheriting a succession, is res judicata 
when not appealed from,and no one of them can be deprived of his share 
in a subsequent suit. 
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Where two out of six of the heirs of the whole blood die, after the inherit- Bysrenw Dist. 
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ance is fixed, leaving an heir of the half, she will succeed to one-tenth of May, 1859. 


the succession of their common mother. 


HOOKE 





If the heir is born and resides in Louisiana, the proceeds of property —_. on. 


situated in the state, sold to effect a partition are real, and will descend 


to the heir according to our laws. 


A licitation made to effect a partition is not a sale as between the heirs, and 
does not change the character of the thing to be partaken. The pro- 


ceeds of real estate represent it, and are realty. 


This action is a contestation growing out of a partition 
ordered by a former judgment of the Court of Probates, from 
which this appeal comes. In that suit all the present per- 
sons were parties, and recognized as co-proprietors of the pro- 
perty to be divided, their rank as heirs fixed, and the case 
referred to a notary public. 

In this stage of the proceedings, the six children of Hooke 
and wife, made opposition to the claim and rank of Jane 
Butler Browder, as heir of the half blood, and alleged she 
was wrongfully acknowledged as such heir, and that she 
should be excluded from the inheritance of the estates of 
Moses and Harriet Hooke. 

In answer, it is contended, that two of the maternal bro- 
thers have died, and that she (a sister of the half blood) is to 
inherit from them the legal proportion corresponding to her 
relationship. 

The facts of the case are as follows : 

*On the 6th of April, 1821, Moses Hooke, being then mar- 
ried to Harriet Hooke, purchased the lot in St. Charles-street, 
onacredit. They lived at the time in the state of Missis- 
sippi. Moses Hooke died in the said state, in the year 1821, 
leaving his widow and six children. She paid for the lot 
out of her own property, but charged it to the estate of her 
deceased husband, against which there was a large balance 
in her favor, which she recovered. 

She married Frederick A. Browder, in 1826, and died in 
1830, leaving a child, Jane Butler Browder, by the last 
marriage. 
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In 1833, suit was brought by one of the heirs by the first 
marriage, Mrs. Shepherd, against all the others, for a parti- 
tion of the property in Louisiana; Jane Butler Browder, the 
child by the second marriage, is acknowledged to be an heir 
in the petition on the 15th of March, 1836: the property in 
St. Charles-street was sold by the Register of Wills, to 
James Armor, for twenty-two thousand one hundred dollars, 
one-fifth for cash, and the balance at one, two and three 
years, for endorsed notes, secured by mortgage. 

Two of the heirs by the first marriage have since died in 
Mississippi, Wm. B. Hooke, on the 26th September, 1837, 
and Richard B. Hooke, on the 1st September, 1837. 

How are these twenty-two thousand one hundred dollars 
to be divided ? 

It is already decided by a decree of this court, on the 4th 
of April, 1834, that the property described in the petition 
and above mentioned, is owned in common by all the parties 
named in this controversy, and that they have the right to 
partition. The controversy, as regards the pretensions of 
Jane Butler Browder, is, therefore, settled by this judgment, 
which has become res judicata. 

The only question for the court to decide is, as to the right 
of accretion claimed by Jane Butler Browder, by reason of the 
death of her said brothers. This point is settled by the pro- 
visions of the Louisiana Code, articles 1700 and 1701, which 
by analogy, apply to the present case ; it being shown by the 
proceedings, that the property could not be divided without 
deterioration, and that the proceeds representing the same 
were deposited in court, and undivided at the death of the 
said brothers. The authorities given from the law of Missis- 
sippi and from Story on Conflict of Laws, are not consi- 
dered applicable to the present controversy. The property 
to be divided, representing, to all intents and purposes, a real 
estate, on the distribution of which foreign laws cannot inter- 
fere; and the court proceeding to make a partition of the 
said sum of twenty-two thousand one hundred dollars 
($22,100) among the parties, in the manner pointed out in 
the article of the Louisiana Code, it is ordered, adjudged 
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and decreed, that the sum of eighteen hundred and forty-one Easrzax Dist. 


dollars, and sixty-six and two-third cents be, and is hereby 
allotted to each and every of the six children of the late 
Moses Hooke, out of the succession of the said Moses Hooke, 
their father; that the sum of fifteen hundred and seventy- 
eight dollars and fifty-seven and one-seventh cents be, and is 
hereby allotted to Jane Butler Browder, and the like sum to 
each and every of the children of the said Moses Hooke. 

And, whereas, by this distribution, the sum of eighteen 
hundred and forty-one dollars, sixty-six and two-third cents, 
and the further sum of fifteen hundred and seventy-eight 
dollars and fifty-seven and a half cents allotted to each and 
every of the children of Moses Hooke, would devolve upon 
the two deceased maternal brothers, and that the same are to 
be divided among the surviving brothers and sisters, in the 
manner prescribed by the 909th article of the Louisiana 
Code. It is furthermore ordered, adjudged and decreed, that 
the said amount forming the total sum of six thousand eight 
hundred and forty dollars and forty-seven cents be distributed 
in the manner following, to wit: the sum of seven hundred 
and sixty dollars and six cents, to be allowed to Jane Butler 
Browder, and the sum of fifteen hundred and twenty dollars 
and twelve cents to each and every of the surviving children 
of the late Moses Hooke, and that the costs of suit be paid 
by all the parties to this controversy in proportion to their 
interest in the succession. 

From this judgment, three of the heirs appealed against 
the allowance to Jane Butler Browder, of the half-blood. 


Hennen, for the appellants. 
Preston, contra. 


Rost, J., delivered the opinion of the court. 


In 1821, Moses Hooke, being then married to Harriet 
Hooke, and residing with her in the state of Mississippi, 
purchased, on credit, certain vacant lots in the city of New- 
Orleans. He died in the course of that year, leaving his 
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Eastrrx Dist. Widow and six children. The widow paid for the lots, but 
May, 1839. was reimbursed by the succession of her husband. She 
noox, Married Frederick A. Browder, in 1826, and died in 1830, 
nooxn vr ar, leaving a child, Jane Butler Browder, by her last marriage. 
Browder and his wife, in their lifetime, resided in the state of 
Louisiana, and their daughter has continued to reside in the 

state since their death. 


An action for An action was instituted by one of the heirs of the first 
a partition and a 


judgment in the Narriage, against the others and Jane Butler Browder, for a 


sna coats partition of the town lots aforementioned. Jane Butler 


rank and portion Browder, was admitted to be one of the heirs in her mother’s 
of heirs inherit- 


ing asuceession, half, and the decree of the Court of Probates recognized her 
is res judicata, 
chetiitannesl- as such. That decree never was appealed from. The lots 
ed from, and no were sold under it, and after the sale, the parties were referred 
one of them ean 


be deprived of to the notary to proceed in the partition. 
his share in a . : ‘ 
subsequent suit, In this stage of the proceedings, some of the children of 


the first marriage instituted an action against the tutor of 
Jane Butler Browder, alleging that she was not one of the 
heirs ; and that the said lots of ground were not community 
property, never having belonged to their mother. Mrs. 
Shepherd, one of the heirs of the first marriage, to her credit 
be it said, joined the minor and resisted the pretensions of her 
brothers and sisters. The court of the first instance, deter- 
Mes a mined that so long as the decree of partition recognizing the 
heirs of the lots as community property, and acknowledging Jane Butler 


whole blood die, : ‘ a : ‘ ; : 
after the inherit. D'owder as one of the heirs in her mother’s share, remained 


ance is ved, in force, it formed res judicata between the parties, and fixed 
eaving an heir ibe . 

of the half, she their rights irrevocably. 

will succeed to The decision is i deeded ta low bie saver a 
cmaeieadk the ie decision is well founded in law, and has moreover the 


succession of advantage of doing justice between the parties, a result 

their commou : ; ner 7 

mother. which would have been more creditable to the plaintiffs in 
If the heir is Se Jims F ‘ , 

born and resides that case, if it had originated in their own sense of right. 


inLouisiana, the ~~ ‘Two of the six children of the first marriage having since 
proceeds of the 


property situa- died, Jane B. Browder claims, as the heir of the half blood, 
ted in the siate, ; ; _ 7 
o effect a ONettenth of their succession. The Probate Court allowed it 
sold t r) 
yee wand wit @d we think justly. She was born and resides in the state 
descend to the of Louisiana, and the proceeds of the property sold are real, 
heirs according , ; 

to our laws. and must descend to the heirs, according to our laws. 
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The licitation made to effect a partition, although it vested 
the title in the purchaser, was not a sale as between the 
heirs; it was merely one of the acts of the partition. That 
act did not change the nature of the property to be divided, 
and as the children of the first marriage died while that 
property stil remained in a state of indivision, the rights 
of the defendants were the same, as if no licitation had taken 
place. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be affirmed, with costs. 


ALLARD ET AL. US. ORLEANS NAVIGATION COMPANY. 


APPEAL FOM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 
In all associations or contracts, the partners or parties in interest, must be 


made parties to all suits instituted on the contract or association. 


So, where a portion of the shareholders of the Pontchartrain Lake Road 
Company, sued for an infringement of their contract with defendants, 
Held, that all the shareholders or parties in interest, must be parties to 


the suit. 


This is an action by a part of the shareholders in an 
association called the Pontchartrain Lake Road Company, 
against the defendants, claiming damages of them, for an 
infringement of a contract made with the plaintiffs, through 
and by Louis Allard. 

Allard shows, that he contracted with the defendants to 
make a shell road from the bridge on Bayou St. John, running 
on the north side of said bayou to the lake, for which he was 
to have the exclusive right of charging and receiving tolls for 
twenty-two years. That since the completion of said road, the 
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defendants have made a road on the south side of said bayou, 
contrary, and in violation of their contract with him, and now 
his associates, to their damage fifty thousand dollars, for which 
he prays judgment. 

The defendants excepted to the petition, because all the 
shareholders or members of Allard’s association, were not 
parties plaintiff to the suit. The exception was overruled. 
After answer to the merits, the cause was submitted to a 
jury, who returned a verdict of ten thousand dollars for the 
plaintiffs, and from judgment in conformity thereto, the 
defendants appealed. 


Denis and Preston, for the plaintiffs. 


Hennen, for the appellants. 


Eustis, J., delivered the opinion of the court. 


Louis Allard and four others, sue the defendants, alleging 
that Allard contracted with them for the construction 
of a road on the north side of the Bayou St. John, which 
they were authorized to make under the 13th section of their 
charter, in consideration of Allard’s having the tolls during 
the term of twenty-two years, which the company by law 
had a right to exact ; that Allard performed his part of the 
contract ; that he, afterwards, ceded a part of his interest 
under the contract, to certain persons who formed a private 
association, dividing the whole into one hundred and fifty 
shares, of one hundred and fifty dollars each, and retaining 
himself seventy-eight shares; eleven of the shares were 
taken by the defendants, who afterwards sold them. 

That for several years the undertaking was profitable to 
the plaintiffs, from the tolls derived from the road; that 
afterwards the defendants instituted a vexatious suit, under 
false, wicked and malicious pretences, for the purpose of 
annulling the contract, and regaining the possession of the 
road ; that said suit, after a delay of five years, was ter- 
minated against the present defendants, and that in violation 
of the contract, the defendants constructed a road on the 
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other side of the bayou, by which the revenues resulting from Easrenx Disr. 


the plaintiff’s road were taken away, to the damage of the 
plaintiffs fifty tousand dollars. 

At the trial in the court below, a verdict was rendered for 
the plaintiffs against the defendants, for ten thousand dollars. 
Judgment was rendered on the verdict, and the defendants 
have appealed. 

An exception was taken by the defendants to the want of 
proper parties plaintiff, which was overruled by the court 
below, and is now presented to us for decision, and as the 
case comes before us, we are under the necessity of acting 
on it, without any reference to the merits of the cause. 

The exception is, that all the stockholders of the associa- 
tion who became the assignees of the interest of Allard 
transferred to them, are not parties to the suit. 

It does not appear that the stockholders, other than the 
plaintiffs, are out of the jurisdiction of the court, or that any 
obstacle exists to their being made ‘parties. 

We do not think that the circumstance of the defendants 
having been stockholders, affects the operation of this legal 
exception. 

The defendants contracted with Allard alone. They 
can only be responsible to him on the contract, or in an 
equitable action to those who represent his entire interest. 
The defendants, by taking shares in the association, con- 
sented to this division of interests, but they did not thereby 
preclude themselves from having the parties in interest 
united in a suit brought on the original contract. 

Not only the principles of contracts, but the administration 
of justice require, that the parties in interest should be made 
parties to the suit ona contract. If the parties in interest 
refuse to unite, they can be made parties defendant, and 
thus, ina single suit, the rights of all can be determined, 
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1 Johnson's Chancery Reports, 350. 
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In this case, the stockholders are few, and no sufficient 
reason has been offered for their not having been made 
parties. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be reversed, and the cause 
be remanded to the court for further proceedings ; and it is 
ordered, that the stockholders mentioned in the plaintiffs’ 
petition, as well as all other stockholders of the Pontchartrain 
Lake Road Company, be made parties to this suit, and that 
the plaintiffs and appellees pay the costs of this appeal. 








BARTHET US. ANDRY. 


APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS, JUDGE WATTS 
PRESIDING. 


Where the seller delivered up the notes of the purchaser, which he had 
received for the price, in exchange for the notes of other persons, the 
debt due by the purchaser was thereby novated, and his warranty does 
not extend to the solvency of the makers and endorsers of the notes 
given in exchange. 

Where the purchaser and ten other persons, bind themselves, jointly, to 
re-imburse the seller the amount of certain notes given to him, if not 
paid at maturity, each one will only be bound for his proportion of 
the loss, 

So, where the purchaser, supposing himself bound in solido, when he was 
only jointly liable with others, made a contract for the payment of the 
whole claim under this belief: Held, that it is an error of law, and he is 


entitled to relief. 


This is an action to rescind a contract, and for the return 
of a payment, as having been made in error of law. 
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The plaintiff purchased a tract of land from the defendant, Easterx Dist. 
and gave his three promissory notes, payable in one, two and May, 1899. 


three years, for sixteen thousand dollars each, for the balance 
due, secured by endorsement and mortgage. The defendant 
bound himself, that in case the plaintiff should re-sell the 
whole or a part of the property, to raise his mortgage, return 
the three notes, on receiving the amount, after deducting 
eight per centum; or to exchange them for notes of the 
purchasers, satisfactorily endorsed. In pursuance of this 
stipulation, the defendant, Andry, received twenty notes of 
the different purchasers, at a re-sale of the property, secured 
by mortgage, &c., and delivered up to the plaintiff his three 
original notes. Ten of these purchasers, at the re-sale, 
intervened with the plaintiff in a notarial act, of the 23d 
February, 1837, and guaranteed the payment of these notes. 
Nine of them were not paid at maturity, leaving a balance 
unpaid, including costs, of thirty-five thousand eight hundred 
and forty dollars, for which the present plaintiff, supposing 
himself bound in solido, in the act of guaranty, entered into 
a new contract for the payment of the whole amount in bank 
stock. 

The plaintiff now alleges, that he was laboring under an 
error of fact and of law, in making said contract, from the 
effects of which, he seeks relief. He prays that the act by 
which this contract was entered into be cancelled; that the 
defendant be condemned to pay him the sum of thirty-five 
thousand eight hundred and forty dollars, with interest and 
costs. 

The defendant pleaded the general issue. It was adinitted 
in evidence, that the plaintiff had made the payment to the 
defendant, for the deficiency occasioned by the protested 
notes, in bank stock of the Improvement Bank, at eighty 
dollars per share, for one hundred dollars paid. 

The judge, a quo, decided that the plaintiff was acting 
under an error in law, supposing himself liable in solido, in 
the act of guaranty, when he was only bound jointly, with 
ten others, to pay his proportion of the notes that remained 
unpaid at maturity, and was entitled to relief. Judgment 
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Eastern Dist. Was given for annulling the new contract, and for the return 
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of the bank stock, reserving to the defendant his right 
against the plaintiff, for his proportion, in an action against 
the joint obligors. The defendant appealed. 


L. Janin, for the plaintiff. 


Benjamin, contra. 


Rost, J., delivered the opinion of the court. 


The plaintiff purchased from the defendant, a tract of land 
for seventy thousand dollars, of which twenty-two thousand 
were paid in cash, and for the balance, the plaintiff gave his 
three several promissory notes to the order of, and endorsed 
by Antoine Maurin. In the deed of sale, the defendant 
bound himself, in case the plaintiff should re-sell the whole 
ora part. of the land, to raise the mortgage by which the 
aforesaid three notes were secured, and to return the said 
notes on receiving the amount thereof, after deducting eight 
per cent. discount, or to exchange them for notes of pur- 
chasers of portions of said property, drawn and endorsed to 
the satisfaction of the said defendant. 

Subsequently, the aforesaid notes were exchanged for 
others, receivéd by the plaintiff in payment of portions of the 
land. The notes of the plaintiff were returned to him, 
and the mortgage which the defendant had retained on the 
property, was raised by him, in the notarial act containing 
these stipulations. Ten other persons intervened, who 
declared that they warranted to the defendant, together with 
the plaintiff, who bound himself, also, to that effect, the 
payment of all and each of the notes given to him in 
exchange, and that although they did not endorse them, 
they bound themselves to reimburse to him the amount of 
all those notes which should not be paid when due. 

The greater part of these notes were protested for non- 
payment. The plaintiff took them back from the defendant, 
and gave him in payment thereof, four hundred and forty- 
eight shares of bank stock. 
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The plaintiff now contends, that he took up these notes 
under a false impression that he was bound in solido to the 
defendant, together with the other persons named in the act 
by which the exchange of notes was made, when in fact he 
was only jointly bound with them, and he asks to be relieved 
against that error of law. The defendant pleaded the gene- 
ral issue, and judgment having been rendered against him in 
the first instance, he appealed. The facts alleged by the 

plaintiff are fully proved. The defendant expressly states in 

| the notarial act, passed between him and the plaintiff, that 
] he received the three notes of the plaintiff endorsed by 
! Maurin, in payment of the land he sold. Subsequently, he 
, exchanged these notes for notes of other persons, many of 
which were not paid at maturity. 
, 





was novated by the exchange, and the law does not require 
him to warrant the solvency of the drawers and endorsers of 
the notes he gave, unless he knew, or had strong reasons to 
| suspect, that they were insolvent at the time of the assign- 
ment, which knowledge is not alleged. 

All the rights of warranty of the defendant against the 
plaintiff, result exclusively from the contract which they 
made. In that contract, the plaintiff and ten other persons 
bind themselves, jointly, to reimburse to the defendant, the 
amount of any of the notes given to him, which will not be 
paid at maturity. The notarial act passed between the 
plaintiff and defendant, when the former gave bank stock for 
all the notes unpaid, shows clearly that he was in error, and 
believed himself bound in solido, and we cannot resist the 
conviction, that this error was the only cause of the contract 
last entered into. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Commercial Court be affirmed, with costs. 
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POYDRAS vS. TURGEAU. 


APPEAL FROM THE COURT OF THE SECOND JUDICIAL DISTRICT, FOR THE 
PARISH OF ASCENSION, THE JUDGE OF THE DISTRICT PRESIDING. 


Where usurious or compound interest has been paid, the party cannot 


recover it back, or have it deducted, when sued for the debt. 


And where the extension of the day of payment was conditional, depending 
on the punctual annual payment of the interest, and the debtor fails to 
pay the interest punctually, still the creditor cannot sue for the recovery 
of the principal debt and interest, until the expiration of the extended 


time, without putting the debtor in mord. 


This is an action instituted by B. Poydras, as heir, and 
acting for himself and the legatees of the late Julien Poydras, 
on two promissory notes executed by the defendant’s ances- 
tor in 1820 and in 1824, for the sum of eighteen thousand 
six hundred and twelve dollars. It was stipulated that these 
two notes were to draw six per cent. interest per annum, 
payable on the Ist of March, in each year; and the debtor 
was allowed the privilege of delaying final payment of the 
principal, until the Ist of April, 1840, by the punctual pay- 
ment of the annual interest. J. Poydras died in 1824, and 
the plaintiff succeeded to his actions. 

The defendant succeeded to the obligations of his ancestor, 
at the death of the latter, in 1828. The next year the plain- 
uff sent a statement of the interest account between them, 
to the defendant, from 1824 to March, 1829, including com- 
pound interest, which was not objected to, and ultimately 
paid. 

The interest was also regularly paid from March, 1829, to 
1832. After this, two sums of two thousand and one thou- 
sand dollars, were paid on account of interest, up to September, 
1837, when arrears still existed, and suit was commenced for 
the principal and interest. 

The defendant pleaded that he could not be sued for the 
principal debt, until the expiration of the extended term, in 
April, 1840; and that compound interest was charged, and 
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had been paid, which should be deducted ; and such real Eastern Dist. 
balance as was due, he was ready to pay, but that no amica- May, 1859. 


ble demand had been made for the principal, which he was 
not bound to pay until due. 

There was, however, judgment for the plaintiff, allowing 
him the principal and arrears of interest, and the defendant 
appealed. 


L. Janin, for the plaintiff, insisted on the affirmance of the 
judgment, with some corrections. 


Roselius, contra, contended that judgment could not go for 
the principal debt, until the expiration of the term, because 
no amicable demand had been made, and the defendant was 
not put in mora. Louisiana Code, 2042. 

2. There is compound interest charged; the true balance 
the defendant is, and has been ready to pay. Compound 
interest is illegal, and cannot be recovered. Louisiana 
Code, 1934. 


Martin, J., delivered the opinion of the court. 

In this case a re-hearing has been prayed for, and the court 
has reconsidered its first judgment. 

It appears, that by a notarial instrument, the defendant’s 
mediate ancestor acknowledged himself indebted to the late 
Julien Poydras, to whom the plaintiff has succeeded as insti- 
tuted heir, in the sum of fifteen thousand five hundred and 
twelve dollars, which he promised to pay in one year, with 
the faculty of deferring payment during ten years, on an 
annual payment of interest, at the rate of ten per cent. per 
annum. Four years after, (1824,) by a private act, the rate 
of interest was reduced to six per cent; and the defendant’s 
ancestor acknowledged a new loan of three thousand one 
hundred dollars, and promised to pay the two capitals, with 
the same annual interest, on the 19th April, 1830, or sooner. 
This last day of payment was afterwards protracted, until 
the 19th of April, 1840, on condition that the interest should 
be paid annually, on the first day of March of each year. 
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The defendant, however, has failed to pay the interest 
regularly, since the last day of March, 1832; having only 
paid the sum of three thousand dollars from that time until 
the institution of suit, in September, 1827, which left a large 
balance of interest still due, besides all the principal. 

The present suit is brought to obtain a decree, declaring 
that the defendant having failed to comply with the condition 
on which payment had been protracted, to wit : the punctual 
and annual payment of interest on the Ist of March of each 
year, the capital and arrears of interest are now due and 
payable, and that judgment may be given accordingly. 

The defendant pleaded the general issue, and averred that 
about the 28th July, 1829, he paid all the interest then due ; 
and since, at different times, amounting to seven thousand 
two hundred and forty-four dollars and thirty-five and a half 
cents. That the amount of interest from 1829 to 1837, 
including the latter year, is eight thousand nine hundred 
and thirty-five dollars, leaving a balance of sixteen hundred 
and ninety dollars and sixty-five cents, which he has always 
been ready to pay, but that the plaintiff has refused to receive 
it; and he further states, that compound interest has been 
charged. 

There was judgment in favor of the plaintiff, for the sum 
of four thousand three hundred and fifty-one dollars and 
eighty-four cents, for arrears of interest; and for the princi- 
pal, amounting to eighteen thousand six hundred and twelve 
dollars, with costs. The defendant appealed. 

The counsel for the appellant has contended, 1. That 
the amount of interest claimed by the appellee is not due, 
because it is composed of compound interest, which is illegal. 
The true balance, he insists, is that stated in the answer. 

2. The term of payment granted was not conditional ; 
the payment of the balance of interest due, alone can be 
enforced. 

3. Even, if in this case, the resolutory condition be 
implied, the court erred in declaring that there was a for- 
feiture ; and that the payment of both principal and interest 
could be enforced, because it is admitted, that the amount of 
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interest sued for is greater than that really due ; that the Kasrerw Drs. 


defendant was never put in mord, and that a reasonable time 
should have been granted to pay the interest after judgment. 

The appellee has prayed that the judgment be so amended 
as to allow interest until the payment of the principal. 

I. It appears from the evidence, that the plaintiff trans- 
mitted a statement of the interest due on the whole capital, 
from 1824, to March, 1829, amounting to six thousand two 
hundred and ninety-five dollars, and which included com- 
pound interest at the rate of six per cent. being added at the 
end of each year. The defendant acknowledged this account, 
and paid the sum of five thousand five hundred and eighty- 
three dollars seventy-five cents, and gave his note for the 
balance of seven hundred and eleven dollars thirty cents, 
which was afterwards paid. 

This court has decided, in the case of Millaudon vs. 
Arnaud, 4 Louisiana Reports, 542, that where usurious inte- 
rest has been paid, the party cannot recover it back. The 
defendant cannot, therefore, recover the compound interest 
which he has paid. 

II. The extension of the day of payment was conditional, 
depending on the punctual annual payment of interest. The 
evidence shows, that the appellant had failed to pay the 
interest for several years, and was in arrears when suit was 
instituted. 

III. We are of opinion, the plaintiff cannot avail himself 
of a breach of the condition, because he did not put the 
debtor in mord. It is true, payment was to be made at the 
domicil of the plaintiff’s ancestor, or to his order. The 
ancestor died a very short time after the last agreement. He 
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left a considerable number of universal legatees, most of and interest, un- 


whom resided in France ; there was no particular domicil at 
which payment ought to have been made. It was neces- 


sary, therefore, to put the defendant in mora, in order to 
render the resolutory condition available. 

We think the court erred in decreeing the payment of the 
principal. This renders it unnecessary to consider the plain- 
tiff’s prayer for the amendment of the judgment. 
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IV. It appears, that the interest was paid regularly for the 
years 1830, 1831 and 1832, up to the last of March. On 
account of the interest due since March, 1832, the defendant 
made only two payments; one in March, 1835, of two thou- 
sand dollars, and another in April, 1836, of one thousand 
dollars, in all three thousand dollars. The interest which 
accrued from the last of March, 1832, to the 13th of Octo- 
ber, 1838, when judgment was rendered in the court below, 
a period of six years and one hundred and ninety-six days 
amounts to seven thousand three hundred and eight dollars 
and twenty-eight cents, which leaves a balance due on that 
day after deducting three thousand dollars for payments 
made, of four thousand three hundred and eight dollars and 
twenty-eight cents, for which the plaintiff is entitled to 
judgment. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled and reversed, 
and proceeding to give such judgment as ought to have been 
rendered in the court below, it is ordered, adjudged and 
decreed, that plaintiff recover from defendant, the sum of four 
thousand three hundred and eight dollars and twenty-eight 
cents, with costs in the District Court, and that he pay those 
of the appeal. 








WEBB US. GORMAN, ET AL.* 


APPEAL FROM THE COURT OF THE EIGHTH JUDICIAL DISTRICT, FOR THE 
PARISH OF ST. HELENA, THE JUDGE THEREOF PRESIDING, 


Where a probate sale is attacked as fraudulent, null and void, and the 


matter is left to a jury, who in their verdict treat the sale as a nullity, 


*This case was decided at the January term, 1859, and has been mislaid, 
which caused it to be omitted in its proper place. 
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which is supported by evidence, the purchaser cannot avail himself of Essrann Dust. 


title, or have any recourse in warranty against the heirs of the deceased 
owner. 

Since the adoption of the Louisiana Code, as an amendment, and in repeal 
of the Code of 1808, the increased value of the property at the time of 
eviction, is not necessarily the standard of damages to be paid by the 


warrantor to the party evicted. 


This is a petitory action to recover a tract of land in the 
parish of St. Helena, in the possession and claimed by the 
defendant, Gorman. 

The plaintiff alleges he purchased said tract of land from 
a Mrs. Fletcher, through her authorized agent, P. Steven- 
son; that Mrs. Fletcher inherited it from her mother, Mrs. 
Lydia Highland, who was the legatee and instituted heir of 
her late husband, Nicholas Highland, to whom the land was 
confirmed by the government of the United States. He 
further shows that the land is worth two thousand five hun- 
dred dollars, and that Gorman has cut down timber and 
cleared about thirty acres, which he has in cultivation, worth 
three dollars per acre rent, and has caused damage to the 
amount of five hundred dollars. He prays that he be decreed 
to be the true owner, and have judgment for possession, 
damages and rents. 

The defendant pleaded a general denial, and set up title 
to the land, by purchase from Jacob Smith, whose heirs and 
legal representatives he called in warranty, to defend his title. 
They deny any authority or right in Stevenson to sell the 
land, as the agent of Mrs. Fletcher; that the same was sold 
by order of the judge of probates, on the petition of Lydia 
Highland, as the administratrix and heir of Nicholas High- 
land, and purchased by Jacob Smith, in good faith, and for 
a valuable consideration. 

Upon these pleadings and issues, the cause was tried 
before the court and a jury. 

The plaintiff produced an authentic act of sale, dated the 
11th of November, 1836, from P. Stevenson, agent of Mrs. 
Fletcher, to four hundred and thirty-six acres, embracing 
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the land in contest, for the price of one thousand five hun- 
dred dollars. It further appeared that Nicholas Highland 
died in 1821, and bequeathed his estate, personal and real, 
to his wife, Lydia Highland, including the tract of land which 
has been sold to the plaintiff. 

In 1824, she rendered an account of her administration 
and stated in her petition, that on “mature consideration 
she would be acting contrary to her own interest, as well as 
that of the succession, to sell any portion of it at auction, 
and prayed to have all proceedings stopped relative to a sale, 
that she might have the sole management of the same, 
agreeably to the last will and request of her late husband, 
(she being left sole heir and manager.”) The prayer of this 
petition was granted, only ordering the sale of sufficient 
property to pay the probate fees. 

Mrs. Highland removed to the state of Mississippi, and in 
her absence, claims were presented against her late hus- 
band’s succession, on which suit was brought, and one Abner 
Wamack, appointed curator to the same. On her return, in 
1829, a petition was presented by an attorney, in her name, 
praying for a sale of the estate, and a meeting of creditors, 
which was ordered. On the 29th May, 1830, an order was 
made that said sale take place on the 5th July following. 
On that day, the land in question was sold by the parish 
judge of the parish of St. Helena, on one and two years 
credit, and adjudicated to Jacob Smith for one hundred 
dollars. On the 8th January, 1836, Smith sold it to the 
defendant for four hundred dollars. 

All the probate proceedings had in appointing a curator in 
Mrs. Highland’s absence, and placing her again in the 
administration of her husband’s estate in 1829-30, were 
shown to be null and void. She had accepted the succes- 
sion as instituted heir, administered it and paid the debts 
thereof. The property was community, and she was owner 
in her own right, of one-half. The plaintiff’s vendor was 
the daughter of Mrs. Highland, who inherited the disputed 
premises from her mother. 

There was a verdict and judgment for the plaintiff, decree- 
ing him the land, and in favor of Gorman against Smith’s 
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heirs, for two thousand seven hundred and fifty dollars in war- Easrenw Dist. 


ranty, with costs of suit. 
The warrantors appealed. 


T. L. Andrews, for the plaintiff, contended, that the evi- 
dence showed that Mrs. Highland accepted the succession 
of her husband, paid debts, administered it as testamentry 
executrix, and received all her husband’s portion, as insti- 
tuted heir and universal legatee. 

2. The vendor of the plaintiff, who is the daughter and 
heir of Mrs. Highland, is in no way bound or liable in war- 
ranty. The property was her mothers, who owned one-half 
in her own right, as widow in community, and inherited the 
other, under her husband’s will, long anterior to the pre- 
tended sale, under which the warrantors claim. 

3. This sale isa nullity. It was procured through fraud, 
andisa sham. Mrs. Highland, in fact, never petitioned for 
it; the petition was signed by an attorney, and not by her, 
and the jury did not believe it was ever authorized by her. 
All her previous acts show that she never could have sanc- 
tioned such proceedings ; the whole of which are illegal, 
informal, fraudulent, null and void, on the face of them. 

4, The jury believed the defendant, Gorman, to be in good 
faith, but that Smith, bought in bad faith ; being intimate 
with the affairs of Highland’s estate, and one of its appraisers; 
the jury, therefore, gave Gorman the full value of his pos- 
sessions from which he was evicted, and refused to allow 
Smith’s heirs any warranty on the pretended probate sale to 
him. 


Penn, for the defendant, Gorman, insisted that he was a 
purchaser in good faith, and held under a just title ; that he 
had made useful improvements, and was entitled to recover 
in case of eviction, not only the original price, but the value 
of the improvements. Louisiana Code, 2485. 

2. The evidence supports the verdict of the jury, in 
awarding them the increased value of the premises. 

6 VOL. XIV. 
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their verdict 
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evidence, the 
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have any re- 
course in war- 
ranty against the 
heirs of the de- 
ceased owner. 
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M‘Caleb, Eustis and Davidson, for the heirs of Smith and 
appellants, insisted that the sale by order of the Court of Pro- 
bates, under which their ancestor purchased, was a sufficient 
protection to their title, and especially as a valuable consider- 
ation, was paid therefor to the succession of Highland. 

2. The sum allowed on the warranty is excessive and 
illegal. The increased value of the property makes no part 
of the damages, since the repeal of the code of 1808. Abat 
vs. Morris et al., 9 Louisiana Reports, 552. 

3. The jury found in favor of Thomas Gorman, the whole 
amount of the premises sued for as established by evidence, 
when if they had found the defendant in bad faith, he was 
entitled to no compensation for his improvements ; and if in 
good faith, the value of the improvements should have been 
adjudged against the plaintiff, Thomas Webb. 

4. The plaintiff in warranty, Thomas Gorman, had no right 
to recover more than the purchase money originally paid for 
the land to Jacob Smith, with interest, and not the increase 
of the value of the property as damages. 


Bullard, J., delivered the opinion of the court. 


The plaintiff asserts title to a tract of land in possession of 
the defendants, under a purchase from Mrs. Fletcher, the 
sole heir at law of Lydia Highland, who was the owner of the 
same, as the instituted heir of Nicholas Highland. The title 
of Lydia Highland under the will of her husband, is clearly 
shown by evidence in the record, as well as the sale by her 
heir at law, through the agency of Stevenson, her special 
attorney in fact. 

The defendant derives title through one Smith, whose 
heirs are parties; and he relies upon a sale made by order 
of the judge of probates, of the parish of St. Helena. That 
sale has been attacked as fraudulent, null and void, and the 
whole matter relating to the transaction was left to the jury, 
and we are far from being disposed to disturb their verdict, 
by which it was in effect treated as void. Indeed, we have 
rarely witnessed a transaction under color of judicial autho- 
rity so flagrantly unjust and oppressive, as that in question. 
Mrs. Highland, in our opinion, so far from being bound by 
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any warranty towards Smith, resulting from the unautho- £asreny Dist. 
rized and irregular sacrifice of her property by the parish May, 1839. 
judge, was absent, and a stranger to those proceedings, and “ y.ncsane 


there is no semblance of a judicial sale. ee 
But it is contended on the part of the heirs of Smith, that: othe alee 
they are not liable under the warranty for so large an amount alg ogy 
as the jury have awarded in damages, and that the defend- an amendment, 
ant is not entitled to recover of his warrantor more than the prima. 


price paid for the land, with interest, and not the increased the yee 
value of the land as damages. No authority is cited in sup- perty at the time 
port of this position. ‘The case of Morris vs. Abat, 9 Louisi- vil pote Ps 
ana Reports, 552, to which, we suppose, the counsel alludes, pod beri om 


as apparently sustaining him, does not go that extent. It is paid by the war- 
; ; ’ rantor to the 

true, we held in that case, that the increased value of the party evicted. 

property at the time of the eviction, is not necessarily the 

standard of damages, inasmuch as the new code had 

repealed the provisions of that of 1808, which appears to 

carry the responsibility of the warrantors that length. But 

the record in the case now before us, does not enable us to 


say that the jury erred in giving the amount they have. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 











SARGEANT vs. DAUNOY. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS., 


Where an undertaker gave an order to his plasterer on the owner, payable 
out of the second and third instalments of the price of building, when 


the house was finished, which was accepted: Held, that no subsequent 


agreement between the undertaker and owner prolonging the time of 
finishing the house, could change the obligation of the acceptor of the 


order, although the house was destroyed by fire in the mean time, 
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Eastern: Dist. Neither party to a contract has any power to change his obligations to a 


May, 1839. third party, growing out of said contract, by subsequently altering or 
SARGEANT prolonging its execution, as between themselves. 
v8, 
DAUNOY. 





This is an action by a plasterer against the owner of a 
building, on her acceptance of an order, drawn by the under- 
taker, Charles Clark, authorizing her to retain certain sums 
cut of the second and third instalments of the price of build- 
ing her house, according to contract between them. 

This contract is dated 17th of November, 1837, for nine 
thousand dollars, as the price of erecting a dwelling house, 
payable in three instalments of three thousand dollars each; 
the first one of which is to become due when the house 
should be completed, which was to be delivered the 17th of 
May, 1838. 

The plaintiff went on to do the plastering in reference to 
this contract, and on the faith of the defendant’s acceptance. 
In the mean time, the defendant stopped the workmen, (car- 
penters,) and required some alterations to be made; in con- 
sequence of which, the house was not finished and delivered 
the 17th of May, as agreed on originally between the parties. 
On the 18th, the house was destroyed by fire. The defend- 
ant then made objection to paying the balance due on the 
order, as the house was not delivered according to contract 
and the tenor of the order. 

The plaintiff, however, had judgment, and the defendant 
appealed. 


L. Janin, for the plaintiff, insisted, that the defendant had 
no right to alter her contract with Clark, so far as the 
plaintiff had acquired an interest in it, by protracting the 
time when the house was to be finished. 


Bodin, contra, contended, that the acceptance sued on 
was conditional ; that condition was, the completion of the 
building, for which no time was limited ; the condition may 
yet be performed, or the plaintiff must show that it is certain, 
this condition will never happen. Louisiana Code, 2033. 
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2. The fulfilment of this condition has not been prevented Kasrexn Dist. 


by the defendant. The act of the defendant is not illegal, 
for she could annul or modify her contract with Clark at 
will. Idem. 2734 and 2736. 


Eustis, J., delivered the opinion of the court. 

The plaintiff, a plasterer by trade, who was employed by 
Charles Clark, to do the plastering in a house which he had 
undertaken to build for the defendant, presented to the 
defendant an order from Clark, authorizing her to retain five 
hundred dollars out of the second payment due to him, to be 
paid to the plaintiff when the plastering should be finished, 
and a further sum of seventeen hundred dollars to be retained 
out of the third payment, and paid to the plaintiff when 
the house should be entirely finished. 

This order was accepted in writing, on the 30th Decem- 
ber, 1837. 

By the contract made between the defendant and Clark, 
the house was to have been delivered on the 17th of May, 
1838. On the 18th of May, the house was destroyed by 
fire. 

It appears in evidence, that a change was made in the 
contract, by agreement between the defendant and Clark, 
and that the work on the house was stopped by order of the 
defendant, in the month of February ; at this time the house 
could have been finished according to the contract, in six 
weeks. The whole work of the plaintiff was done at that 
time, with the exception of two rooms, for which allowance 
has been made in the judgment of the court below. The 
day before the defendant stopped the work, she acknow- 
ledged to the master carpenter that she was the security to 
the plaintiff for two thousand two hundred dollars, which 
she was willing to pay when due. 

The defendant had no power to change her obligations 
towards the plaintiff, by altering her contract with Clark, to 
which the plaintiff was privy, and in reference to which he 
expended his labor. If they thought proper to make a new 
contract, and dissolve the former one, the plaintiff, on every 
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plaintiff was to be paid when the house should be finished ; 
but the defendant had no right to prevent its being finished 
at the time stipulated in the contract. 

We have no evidence before us which induces us to believe 
that the house would not have been finished at the time 
mentioned in the contract, if the original plan had not been 
changed, and the work not interrupted by the defendant. 

We consider that the non-fulfilment of the contract is to 
be attributed to the acts of the defendant, and that the 
plaintiff’s claim for his labor expended on the faith of it, 
ought not to be impaired thereby. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs. 


| 


RASCH US. JOHNS AND CO. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING, 


Where a note is in possession of the payee at his death, although inclosed 
by him, with directions to his executor to hand it over to a creditor 
afterwards, it will be considered as still belonging of right to his 
succession. 

The makers of a note, may plead in compensation against the endorsee or 
holder, any demand or claim which they had against the payee, at the 


time of its transfer. 


This is an action by the endorsee and holder of a promis- 
sory note, subscribed by the defendants, and payable to the 
order of Theodore Nicolet & Co., sixty days after date. It 
was endorsed by the payees in blank. 
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The defendants pleaded that the note did not come into Easrenw Disr. 
the possession of the plaintiff, in the ordinary course of busi- _-2y, 1839. 
ness, and that it is subject to the same equities in his hands, _—nasca 
as if it were still in possession of the original payees. They jouxs > - 
set up a large claim in compensation of the note, greatly 
exceeding it in amount, for sundry bills of exchange which 
they had purchased from Nicolet & Co., and which had been 
returned protested for non-acceptance and non-payment. 

That the firm and succession of Nicolet & Co., was insolvent 
at the time of the transfer of the note, to the knowledge of 
the plaintiff. 

It appears from the evidence, that the note in question was 

found among the papers of the late Theodore Nicolet, after 
his death, in a sealed letter directed to the plaintiff. This 
letter was delivered by Nicolet’s testamentary executor, 
about eight days after his suicide. His estate is shown to be 
insolvent, and the embarrassed state of his affairs was a mat- 
ter of general notoriety before and at the time of his death. 
About a week previous, he told one of the witnesses that he 
would have to stop payment, and that he would not survive 
it. The note sued on, was intended to be given to the plain- 
tiff for the re-payment of borrowed money, advanced but 
three days before Nicolet’s death. The note in question 
was not due at the time*of the transfer to the plaintiff, and 
was protested for non-payment. The defendants established 
their demand in compensation. 

There was judgment for the defendants, and the plaintiff 
appealed. * 


Lockett, for the plaintiff. 


Roselius, contra. 


Eustis, J., delivered the opinion of the court. 


The plainuiff sues the defendants on a promissory note. 
The defendants resist the payment, on the ground that under 
the circumstances in which the plaintiff received the note, 
the defendants have a right to plead certain matters in com- 
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Eastern Dist. pensation, which they could plead against Nicolet & Co., 
May, 1859. from whom the plaintiff received the note. 

uawny It appears that the note was not delivered to the plaintiff, 

a until several days after the decease of Theodore Nicolet ; he 


DUFILHO, JR. A ys 3 5 
Where a note received it from the hands of his executor, Mr. Blanchard, in 


- cea the letter directed to him by its unfortunate writer. 
his death, al- The note being in the possession of the deceased at the 


though inclosed .. : ; 
a with di- time of his death, belonged of right to his succession. There 


rections to his aigine we é‘ 
reeeutars te Was no act in behalf of the deceased or of the plaintiff, which 


hand it over to divested the former of the property in the note. 


a creditor after- ‘ Sis - ! 
wards, it willbe The effect of the letter as a disposition, caus@ mortis, we 


Sil bclonging cannot consider, until the judgment of the Court of Probates 
of right to his has been passed upon it. 


succession. 
The makers of As the defendants have made out a complete defence to 


apenas har the note, supposing it to belong of right to the succession of 


—_— the cn- Nicolet, we think that the compensation pleaded by the 
er, any demand defendant, was properly allowed by the District Court. 
or claim which 


they had against . : 
the payee at the It is, therefore, ordered, adjudged and decreed, that the 


fime of itstrans- judgment of the District Court be affirmed, with costs. 





HENRY US. DUFILHO, JR. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING. 


A party, who has reasonable grounds to believe that he has a good 
cause of action, and brings his suit, is not liable to the adverse party 
in an action of damages, if he discontinues or loses his case. 

A party plaintiff is not bound to repair the damages which he may cause 
to others, by the legitimate exercise of his legal rights. 

But if a party sues without color of title, and malice is shown or may be 
inferred, the adverse party is entitled to recover in an action of slander 
of title. 


RN 
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This is an action to recover from the defendant three Easrzxw Dist. 


thousand eight hundred and seventy dollars in damages, for 
slandering and setting up title by suit to certain town lots. 

The plaintiff alleges, that he purchased certain lots of 
ground in the city of New-Orleans, at the probate sale of 
Jean Gravier’s property, in 1836, for five thousand one hun- 
dred and thirty dollars; that in January, 1837, he was 
offered nine thousand dollars for said property, but the 
defendant threatened to sue, and did actually institute 
suit against him for the same property, alleging he had pur- 
chased it, or claimed under one John M‘Donough; which 
suit he afterwards discontinued. 

The plaintiff alleges, that by reason of the slander of his 
title, he was deprived of selling his property at a great profit, 
and has suffered damages in the sum of three thousand eight 
hundred and seventy dollars, for which he prays judgment. 

The defendant averred, that the plaintiff showed no cause 
of action ; admitted he had instituted suit for the city lots in 
question, but did so in the legal prosecution of his rights, and 
without malice. 

Upon these pleadings and issues the cause was tried. 

It appeared in evidence, that John M‘Donough had owned 
the square of ground in which these lots are situated, having 
purchased them at sheriff’s sale, in 1830, which was since 
declared a nullity, and the property decreed to belong to 
Gravier’s succession ; and sold as such in 1836, when these 
lots were purchased by the present plaintiff. In the mean- 
time, however, the defendant exchanged certain grounds 
with M‘Donough, embracing the premises in question. The 
present. defendant supposing himself the true owner, claimed 
title to and sued the present plaintiff in February, 1837, but 
finding his title was not good, discontinued his suit. Just 
before the institution of the suit, the plaintiff was offered nine 
thousand dollars for the property, which had cost him five 
thousand one hundred and thirty dollars. No malice was 
proved. 

There was judgment for the defendant and the plaintiff 
appealed. 

7 VOL. XIV. 
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Eastexx Dist. Grivot, for the plaintiff, urged, that the defendant was 
May, 1839. liable in damages; for if he had rights to this property, they 
" wewry accrued according to his own showing, before the sale of it 
weed, in, Was made to the present plaintiff by the curator of Gravier’s 
succession. His waiting until the sale and vexing the pur- 
chaser with his suit, and destroying the value of his property, 
is good cause of action. This shows malice on his part, 
which makes him liable for all the damage that ensued ; this 

is shown to be the amount claimed. 


L. Janin, for the defendant, insisted that the defendant 
acted in all this matter in good faith, and without malice. 
He is not, therefore, liable fora mere mistake in claiming 
title, and in asserting what he believed to be his legal rights, 


Rost, J., delivered the opinion of the court. 

This is an action of damages, instituted by the plaintiff 
for slandering his title to certain town lots. 

The defendant denied all the facts and allegations in the 
plaintiff’s petition, and alleged, that having purchased in 
good faith the lots mentioned in the plaintiff’s petition, and 
being without notice of the plaintiff’s title, he had instituted 


Where a par- a petitory action against the said plaintiff to recover them, 


— pncton but that this action was instituted without malice and in the 


to believe that j ; : " t ‘ “ 
i stg prosecution of his legal rights. The court. below gave judg 


cause of action, ment in his favor and the plaintiff appealed. 


= —. his This being an action of slander, the plaintiff wes bound to 


pet show malice in the defendant. If it appeared that the 
action of dama- defendant had no color of title, when he instituted his peti- 
a a tory action, malice might perhaps be inferred from that cir- 
gl cumstance. But the evidence shows that he had purchased 
tiff is not bound the land in good faith, and had every reason to believe him- 
ee wan self the owner of it; so that this case narrows itself to the 


he may cause to ,; j . anit , . 
i Ah single point, whether a plaintiff, who has reasonable grounds 


gitimate exer- to believe that he has a good cause of action, is liable to an 
cise of his legal 5 : : ; 1 
rights. action of damages, when he discontinues or looses his case 2 

the question carries its own answer. The plaintiff, under 


these circumstances, is not in fault, and he is not bound to 
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repair the damage which he may cause to others, by the legi- Easrenw Dist. 


i timate exercise of his legal rights. May, 1839. 
. ; CHAMPAGNE 

It is, therefore, ordered, adjudged and decreed, that the pe 
judgment of the court below be affirmed, with costs. a — ag 


CHAMPAGNE vs. CHAMPAGNE’S SYNDIC. 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF ST. CHARLES. 


Where sales are shown to be simulated, the property will be declared to 
belong to the original owner. 

So, where the wife directs her husband to sell her property, to pay the 
children of her first marriage, and she joins him in an act of ratification, 
she will have a mortgage claim on his estate, for such portion of the 


proceeds as he has not accounted for. 


This case comes up on an appeal from a judgment dis- 
missing the opposition of the plaintiff, widow Champagne, to 
the tableau of distribution filed by the syndic of the creditors 
of her husband, the late Francois Champagne. She claimed 
a considerable sum for the price of a tract of land, her sepa- 
rate property, which was sold by her husband, and the 
proceeds not accounted for. The judge of probates dismissed 
her opposition, and she appealed. 


Roselius, for the plaintiff. 


J. Seghers, contra. 


Rost, J., delivered the opinion of the court. 

The plaintiff opposes the homologation of the tableau of 
distribution, filed by the syndic of the creditors of her late 
husband, on the ground that in addition to the sum allowed 
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her, she ought to have been placed on said tableau asa 
privileged creditor, for the further sum of six thousand five 
hundred dollars, this being the amount of the proceeds of 
the sale of a tract of land belonging to her, and sold by 
her husband. The Probate Court dismissed her opposi- 
tion, and she appealed. 

It appears that in 1801, her first husband being then dead, 
she purchased a tract of land at the probate sale of his father’s 
succession, for the sum of two thousand dollars. In Novem- 
ber, 1803, having at that time become the wife of Francois 
Champagne, she sold said land to the curator of her minor 
children, for the price she had paid, which sum the purcha- 
ser bound himself to pay to the children when they married 
or attained the age of maturity. On the next day, the cura- 
tor sold to F. Champagne, for the same price and on the 
same conditions. In 1809, F. Champagne sold to Charles 
Peret, and having forgotten the two transfers made in 1803, 
he describes the land in the sale as une habitation qui lui pro- 
vient de son épouse Marie Albert, the present plaintiff. 

In 1821, the plaintiff and her husband went before the 
notary of the parish, with the children of the said plaintiff, 
and they all ratified the sale to Peret. 

In the act of ratification, the plaintiff states, that having 
found herself under the necessity to sell the land to pay the 
children of her first marriage, she had authorized her hus- 
band verbally to sell it to Charles Peret; and that having at 
that time given her husband no written authorization to sell, 
and made no renunciation of her rights, she feared that the 
purchaser might be disturbed, and with a view to prevent it, 
ratified the sale. 

From the declarations of both husband and wife, made at 
a time when no suspicion can attach, as well as from the 
aspect of the transaction itself, we have no doubt that the 
sales from the plaintiff to the curator, and from the curator to 
her husband were not serious and did not bind the parties, 
for want of a consent between them that they should be 
binding. 

Those sales were simulated and void, and the land 
remained the property of the plaintiff until it was sold to 
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Peret. It is unnecessary to decide whether a direct sale 
from the wife tu the husband would be valid; in this case 
there was no sale, and the plaintiff never was divested of 
her title. 

The plaintiff is entitled to recover the proceeds of the land, 
but her husband had paid her children three thousand seven 
hundred and forty-five dollars eleven cents, which both par- 
ties agree to deduct from those proceeds. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Court of Probates be avoided and reversed ; 
and that in addition to the sum already allowed the plaintiff, 
she be placed on the tableau for the further sum of two 
thousand seven hundred and fifty-four dollars, eighty-nine 
cents, to be paid as a mortgage claimant out of the funds of 
the insolvent. The syndic and appellee paying the costs in 
both courts. 


DENEUFBOURG US. GAIENNIE. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING. 


Where by consent of the parties, the case is submitted to an auditor, with 
the powers of an amicable compounder, his award cannot be opened by 
the court, but must be homologated as it stands, having the effect of a 


definitive judgment, 


This is an action on a promissory note executed by the 
defendant. 

The latter excepted to the action, and averred, that there 
existed between the plaintiff and defendant, an act of co- 
partnership, the fifteenth article of which, expressly provi- 
ded, that all matters in dispute, arising between them, shall 
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wife directs her 
husband to sell 
her property to 
pay the children 
of her first mar- 
riage, and she 


joins him in an 


act of ratifica- 
tion, she will 
have a mortgage 
claim on his es- 
tate for such por- 
tion of the pro- 
ceeds as he has 
not accounted 
for, 
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Eastern Dist. be referred to arbitrators (des arbitres amiables compositeurs) 
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DENEUFBOURG 


v8. 
GAIENNIE, 


Where by 
consent of the 
arties the case 
is submitted to 
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the powers of an 
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for their decision. That the note sued on was given for the 
purposes of the partnership, and the plaintiff has, therefore, 
no cause of action. This exception was overruled, and a 
genera! denial pleaded. 

There was another suit between the same parties growing 
out of their partnership affairs, and the two were consoli- 
dated. 

By consent of parties, these cases were referred to two 
judicial arbitrators. This order was changed, and the whole 
matter in controversy was submitted to a single auditor, who 
was to report in twenty days, and the parties bound them- 
selves to comply with the judgment of the court to be 
rendered on the award. 

The award gave a large balance against the defendant, in 
the settlement of their partnership affairs, and he made oppo- 
sition to the award, alleging various errors in calculations, 
&c. The court dismissed the opposition, under the fifteenth 
article of partnership between the parties, which made the 
functions of the auditor those of an amicable compounder, 
and his award cannot be examined by the court. 

The defendant appealed. 


Canon, for the plaintiff. 


C. Janin, for the appellant. 


Eustis, J., delivered the opinion of the court. 


Under a rule of court, by the consent of parties, the case 
which involved the settlement of a partnership concern, was 
referred to an auditor. Bonds were given by the parties 
conditioned to comply with the judgment, which should be 
rendered by the court on the award of the auditor. 

Oppositions were filed to the award, but the judge was of 
opinion, that under an article of the partnership, which had 
existed between the plaintiff and defendant, the powers of 


ing the effect of the auditor were those of an amicable compounder. The 
definitive judg- 
ment, 





article contains a positive agreement, prohibiting them from 
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resorting to courts for the termination of their difficulties or Easrzn~ Dist. 
contestations, which may arise between the parties, during May, 1859. 
or at the expiration of the partnership, and binding them- rowsny er az. 


selves to abide by the decision of amicable compounders. We ,,, 


think the judge did not err, in considering the appointment 
of the auditor by the parties, with reference to their contract 
of partnership, and that the award could not be opened by 
the court, on the grounds alleged by the defendant in his 
oppositions. Code of Practice, 460. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





LOWERY AND CO. US. LAVILLEBEUVRE ET AL. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where the plaintiffs claim the value of certain property, seized by the 
defendants, as belonging to the common debtor, and consent that it be 
sold and receive the proceeds, they cannot recover the real value from 


the seizing creditors if it was sacrificed. 


This is an action to recover from the defendants, who are 
seizing creditors, and the city marshal, the value of a quan- 
tity of champagne wine, which was seized in the hands of 
Eastman & Brothers, as their property, on an execution 
against them, in favor of Lavillebeuvre & Walton. The 
plaintiffs allege, that they were the true owners of the wine, 
and claim the value thereof from the seizing creditors. Dur- 
ing the pendency of the suit, the wine was sold by consent 
of parties, at a great sacrifice, and the plaintiffs received the 
net proceeds, which fell far short of their demand. There 
was judgment for the defendants and the plaintiffs appealed. 


v8. 
ILLEBEUVRE 
ET AL, 
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CASES IN THE SUPREME COURT 


I. W. Smith, for the plaintiffs, contended, 1. The judge 
a@ quo erred in considering this action as brought to recover 
the loss upon the sale of the wine in question. The petition 
shows the action was instituted to-recover the value of the 
wine. The sale took place after this cause was put at issue, 

2. The judge a quo erred in admitting H. H. Breen a wit- 
ness for the defendants. The action claims damages caused 
by the tortious and illegal acts of the defendant, Beauregard, 
whose deputy in making the seizure, Breen was admitted to 
be. As such, he was clearly interested in clearing his prin- 
cipal from liability, resulting from the tortious and illegal 
acts of himself as agent. 

3. The judge a quo erred in the interpretation given to the 
consent filed on the 21st of February. That agreement was 
made expressly ‘ without prejudice to the rights of any party 
concerned.” The plaintiffs seek to recover the value of the 
wine, proved to be worth at least one thousand and ninety- 
two dollars. The evidence shows that they have received of 
that sum only two hundred and five dollars forty-five cents, 
Judgment should have been in their favor for the balance of 
seven hundred and eighty-six dollars fifty-five cents, with 
costs. It is shown that the plaintiffs would not have 
received the wine without the insertion of the clause, ‘ with- 
out prejudice,” &c. 


Benjamin and M‘Millen, for the appellees. 


Eustis, J., delivered the opinion of the court. 


This is a suit for the recovery of the value of a quantity 
of champagne wine, which was under seizure in the hands 
of the defendant, Beauregard, as marshal of the City Court, 
on an execution issued on a judgment, obtained by the 
defendants, Lavillebeuvre & Walton, against Eastman & 
Brothers, to whom the wine had been consigned by the plain- 
tiffs. Beauregard pleaded the general issue and also that 
the wine was lawfully subject to the seizure made by the 
creditors of Eastman & Brothers, and that in taking it in 
execution he had acted under the directions of his co-defend- 
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ants; he calls them in warranty to defend the suit, and for 
relief against them. 

Previous to this demand in warranty, Lavillebeuvre & 
Walton, in their answer, disclaimed any right to hold the 
wine under the seizure, and alleged that they had directed 
the marshal to release it from the seizure, which was occa- 
sioned solely by the neglect of the plaintiff’s agents, East- 
man & Brothers, in not designating it to the seizing officer 
as their property. An agreement was entered of record by 
the consent of the attorneys of all the parties, by which the 
property claimed was to be delivered to the plaintiffs, with- 
out prejudice to the rights of any party concerned. 

The wine does not appear to have been delivered under 
this agreement, but with the consent of the defendants’ attor- 
ney, and at the request of the plaintiffs it was sold at public 
auction by the marshal, and the proceeds, two hundred and 
five dollars forty-five cents, were paid over to their attorney. 

The court below rendered judgment in favor of the defend- 
ants, and the plaintiffs have appealed, and ask the reversal 
of the judgment, on the ground that they have a right to 
recover the sum of seven hundred and eighty-six dollars fifty- 
five cents, the difference between the value of the wine and 
the proceeds made under the sale. Lavillebeuvre & Walton 
alone are cited in the appeal. We think that the acts of the 
plaintiffs in relation to the sale of the wine and the receipt 
of the proceeds of the sale, necessarily changed their claim 
on the defendants for indemnity. The control they exer- 
cised over the property, precluded them from any recovery 
of its value. It was sold at their request, in a manner and 
time of which they were precluded from complaining, and 
if it was sacrificed they have only to blame themselves. 
The reservation of the rights of the party was made on the 
supposed delivery which was to take place, and clearly 
relates exclusively to the rights on the property, which were 
not to be prejudiced by the delivery. But the sale made 
at the request of the plaintiffs, and the receipt of the pro- 
ceeds by them without reservation, shows that they took the 

8 VOL. XIV. 
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Eastern Disr. property to themselves ; and after this, we think, they are 


May, 1839. 


FLORANCE 
v8. 
WILCOX, 


estopped from claiming from the appellees its value. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs, so far 
as relates to the appellees. 





FLORANCE US. WILCOX. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING. 


Where the legality of issuing an order of seizure and sale had been passed 
upon, in an opposition made by the defendant, the court will take no 
further action on the matter, when brought up on a rule to show cause 


why the alias order of seizure and sale should not be set aside. 


The plaintiff obtained an order of seizure and sale on 
several promissory notes, signed by the defendant, against 
five lots of ground, mortgaged to secure payment thereof, 
which order was opposed and enjoined at the instance of the 
defendant, on various grounds, A rule was taken on Wilcox 
to show cause why the injunction should not be dissolved; 
when, after hearing the parties, the rule was made absolute. 
After the lapse of ten days, the plaintiff obtained an alias 
order of seizure and sale. 

The defendant took his rule on the plaintiff, to show cause, 
why the alias order of seizure and sale should not be set 
aside, alleging substantially the same grounds on which the 
injunction had been previously granted. 

On hearing the parties, the rule was discharged, and the 
defendant appealed. 


Josephs, for the plaintiff. 





the 
far 


GE 
sed 


use 


on 
nst 
of, 
he 
“OX 
a; 
ite. 
ias 


Se, 


OF THE STATE OF LOUISIANA. 


M‘Henry, for the appellant. 


Eustis, J., delivered the opinion of the court. 


This case comes before us on an appeal from an order of 
the District Court, discharging a rule taken by the defend- 
ant on the plaintiff, to show cause why the alias order of 
seizure and sale, issued in the case, should not be set aside. 
The judge discharged the rule, on the ground that the mat- 
ters embraced by it, had been already submitted by the party 
to the court, and acted upon. The legality of issuing the 
order of seizure and sale had previously been put at issue by 
the defendant, in a formal opposition, and the injunction, 
granted at the instance of the defendant, had been dissolved. 

We think the judge did not err in discharging the rule. 

The previous decision precluded any further action of the 
court, in relation to the matters set up in the rule, which 
were substantially those which were included in the defend- 
ant’s previous opposition. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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PAINPAIE US. MARTIN. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESILING. 


If on an examination of the record, the appellant appears to be entitled to 
relief, the court will award it according to the nature and justice of the 


case, 


So, where by the record it appeared the verdict was entered for “ six hun- 


dred dollars, or the return of a note,” upon which judgment was rendered, 


for “ six hundred dollars to be satisfied by the return of the note,” and the 
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MARTIN 


CASES IN THE SUPREME COURT 


evidence showed that it should be for “ six hundred dollars and the return 


of the note for six hundred dollars,” this court gave judgment accordingly, 


This is a redhibitory action, for the rescission of the sale of 
a slave, and the return of the price. The plaintiff had paid 
six hundred dollars in cash for the slave, and gave his note 
for six hundred dollars. The slave fell sick the next day of 
some incurable disease, of which he lingered for a time and 
died. 

Upon the evidence adduced, the jury returned the follow- 
ing verdict as regards the plaintiff and defendant: “We of 
the jury, find for the plaintiff the sum of six hundred dollars, 
or the return of his note, and the costs of suit.” 

Upon this verdict, the following judgment was rendered : 
“The court being satisfied with the verdict, do, by reason 
thereof, order and adjudge, that the plaintiff recover of the 
defendant the sum of six hundred dollars, to be satisfied by 
the return of his note, given for the slave, &c.” 

The plaintiff’s counsel took a rule on the defendant to 
show, why the judgment should not be amended, and judg- 
ment rendered in conformity with the verdict. On hearing 
the parties, the judge discharged the rule, and the plaintiff 
appealed. 


Grivot, for the plaintiff, contended, 

1. There is an error in the judgment of the court, it not 
being rendered conformably to the verdict, which error arises 
from the mistaking the words “and the return of the note,” 
as appears in the verdict of the jury, written on the original 
petition, for the words “ or the return of the note.” 

2. If the court should think that the judgment is conform- 
ably to the verdict, the verdict of the jury is contrary to law 
and evidence, and should have been in favor of plaintiff, for 
the sum he paid in cash for the slave, at the time of signing 
the act of sale, and the return of the note of six hundred 
dollars subscribed by him, and given for the balance. 


Preaua, for the defendant, insisted, that the judgment was 
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properly entered, if there was to be judgment against the Easreny Dist. 


defendant, and that it was rendered according to law. May, 1859. 
2, The plaintiff has not moved for a new trial, which was parwrare 
his only remedy, if he was dissatisfied. By not doing so,he = .W 


agrees that the judgment is correct. The appeal should 
therefore be dismissed. 


Martin, J., delivered the opinion of the court. 


The plaintiff having purchased from the defendant a slave, 
for the price of twelve hundred dollars,’ one-half of which he 
paid in cash, and gave his note for the balance, payable 
seven months after date, brought the present action for the 
rescission of the sale, on account of redhibitory defects and 
maladies. ‘There was a verdict in his favor for six hundred 
dollars, or the return of his note. Judgment was rendered 
for the sum of six hundred dollars, to be satisfied by the 
return of the note. The defendant’s warrantor moved for a 
new trial, which was overruled. 

The plaintiff appealed, after an unsuccessful attempt to 
have the judgment amended according to the verdict. Pies Fis ct 


The plaintiff’s counsel has contended, that it is evident peared the ver- 
dict was entered 


that the verdict of the jury was inaccurately recorded. The for “six hundred 


<ceee ; , doll th 
disjunctive or, being used, instead of the copulative and. yeturnofanote.” 


This being the case, it was the duty of the plaintiff’s counsel YP" which 
udgment was 


to have assented to a new trial, which would have afforded rendered _for 


: ; A i S¢ gj hundred 
the best opportunity of correcting the error, instead of asking yt ll pone 


19a alre; = tisfied by the re- 

what was already done, that there should be a judgment (06 (ee ie 
according to the verdict. note,” and the 
. evidence showet 

Our attention has not been drawn to any other part of the that it should be 


record, and the verdict has not been complained of in this ae 


ant. return of the note 
court by the defendant - nef Soe 


On a close examination of this case, it has appeared to us, dollars,” __ this 
that it is our duty to relieve the appellant. It is evident that Sout a 
he is entitled to recover the whole price of the slave, one- !y- 


half of which only has been awarded him. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
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Eastern Distr. reversed, so far as it concerns the plaintiff and defendant; 
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KING ET AL, 


and proceeding to give the judgment to which the plaintiff 
was entitled in the court below: it is ordered, adjudged and 
decreed, that the sale of the slave Rufus be rescinded; and 
that the plaintiff recover from the defendant the sum of 
twelve hundred dollars; six hundred dollars of which may 
be discharged by delivering to the plaintiff, or filing in the 
clerk’s office of the District Court for him, the note men- 
tioned in the petition, with costs in both courts. 








AVART US. KING ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
WATTS PRESIDING, 
A sheriff’s account for fees and charges, need not be proved when not con- 
tested, or required by the court. The law provides that the fees for 
keeping personal property and slaves, taken under legal process, shall 


be at the discretion of the court. 


In this case the sheriff having executed an order of 
sequestration, at the instance of the plaintiff, sequestered 
and took into his possession fifty-four head of cattle and 
horses, and kept them from the 29th of November, 1834, to 
the 25th of December following. He then took a rule on 
the plaintiff, to show cause, why she should not pay over to 
him the amount of his account for costs and expenses, 
according to an account and fee bill which he annexed. 

On the day fixed for the trial of the rule, the plaintiff 
failed to appear, and no cause being shown, the court, upon 
simple inspection of the sheriff’s account, made the rule 
absolute and allowed the amount claimed. The plaintiff 
appealed. 
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Roselius, for the appellant, contended, that judgment on Easrerw Dist. 


the rule was given without proof or evidence of the claim 
of the sheriff, and should, therefore, be reversed. 


Deblieux, for the appellee in the rule, insisted, that the 
judgment was rendered in accordance with the law in such 
cases. 


Rost, J., delivered the opinion of the court. 


The sheriff of the parish of Jefferson took a rule upon the 
plaintiff, to show cause, why she should not pay him the bill 
of costs due him, the said sheriff, in this suit, and the costs 
incurred in keeping fifty-four head of cattle and horses taken 
possession of by him, by virtue of an order of the court ; his 
bill of costs and expenses was annexed tothe rule. The 
rule was duly served upon the plaintiff, but she did not 
appear upon the day of the return, and failed to show cause. 
The court, on her default, made the rule absolute, and 
ordered the amount of the sheriff’s account to be paid to him. 
The plaintiff appealed. 

The clerk, in certifying the record, states, that the trans- 
cript contains all the documents filed in regard to the rule, 
and that no testimony was adduced by either party; the 
appellant contends, that there is no evidence in the record to 
show the length of time during which the cattle and horses 
were kept by the sheriff, or the probable expense of keeping 
them, and that without such evidence the judgment cannot 
be maintained. 

Under the peculiar circumstances of this case, that proof 
was not. requisite, unless the judge required it. The law 
provides, that the fees for keeping personal property and 
slaves, taken under legal process, shall be at the discretion of 
the court. 


If the judge had sufficient knowledge of the facts upon 
which the exercise of his discretion was asked, no evidence 
was necessary. If the allowance was unreasonable, the 
plaintiff has no one to blame but herself. She might, by 
answering the rule, have contested the claim, and introduced 
any evidence which she might have had against it. 


May, 1859. 
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This mode of proceeding is frequently resorted to in the 
country parishes, where seizures of live stock are often 
made, and its legality has never been contested there to our 
knowledge. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 








PEIRE US. MARTIN. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


A verdict for the dissolution of partnership, when that part of the plain- 
tiff’s prayer is not expressly objected to by the defendant, cannot be 
complained of; and when supported by testimony rejecting his claim 
in reconvention, the verdict will not be disturbed. 

The misconduct of a juror will not be deemed sufficient ground to set aside 
the verdict, if from the evidence the court believe impartial justice has 


been done. 


This is an action by a partner in an apothecary establish- 
ment against his co-partner, for a dissolution of the partner- 
ship, and the final liquidation of its affairs. 

The plaintiff prays that the partnership be dissolved, and 
in order to effect a liquidation, that the stock in trade be sold 
for the payment of the balance due on the original purchase, 
and for the payment of such other debts as the firm may 
owe ; and that the defendant be required to bring back to 
the common stock, the sum of two thousand dollars, or what- 
ever sum may be found in his trunk and sequestered. That 
all the effects and property of the establishment be seques- 
tered. 

The defendant pleaded a general denial, and averred, that 
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he had no objection to a dissolution of the partnership in a Easrenn Drs. 


legal manner; but that by his labor, industry and attention May, 1859. 


to the business, he has caused the concern to make large 
profits, which were growing and increasing, when by the 
rash, malicious and unlawful conduct of the plaintiff, they 
were stopped ; that the sequestration is illegal, and the suit 
malicious, and brought only to destroy his character. He 
prays leave to reconvene the plaintiff, and that he have 
judgment for five thousand dollars in damages. 

Upon these pleadings and issues the cause was tried before 
the court and a jury. 

After hearing the testimony introduced by the parties, and 
arguments of counsel, the jury having received a written 
charge from the court, returned a verdict for the plaintiff dis- 
solving the partnership, and in his favor against the defend- 
ant’s demand in reconvention for damages. 

The defendant filed his affidavit, and moved for a new 
trial; first, on the ground that the verdict was contrary to 
the allegations and evidence of the case. 2. That the whole 
evidence disproved the plaintiff’s allegations and showed on 
the part of the defendant a faithful administration of the 
partnership affairs. 3. Some of the jurors were guilty of 
misconduct in openly expressing their opinions and prejudices 
in the case against the defendant, before they had gone 
through the evidence. 4. That illegal evidence had gone to 
the jury. F 

A witness was called, who declared, he heard one of the 
jurors say he would not find a verdict against the plaintiff for 
the sum demanded by the defendant, because the damages 
claimed were excessive. 

The Parish judge re-examined the case, and after hearing 
the arguments of counsel, overruled the application for a new 
trial, and gave judgment confirming the verdict, from which 
the defendant appealed. 


Morphy, for the plaintiff, insisted, that the verdict gave 
the material object of the suit which was a dissolution of the 
partnership, and was supported by evidence. The testimony 

9 VOL. XIV. 
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showed that there was no malice on the part of the plaintiff 
in seeking a dissolution and settlement of the partnership 
affairs ; that, on the contrary, he had cause of complaint. 

2. The misbehaviour of a juror must be such as to con- 
vince the court that impartial justice has not been done, 
before it will disturb the verdict. Code of Practice, 560, 
No. 3. 4 Martin, N. S., 132. 2 Louisiana Reports, 216. 


Soulé for the appellant. 


Eustis, J., delivered the opinion of the court. 


The parties to this suit were partners as apothecaries, and 
the plaintiff instituted his suit against the defendant; in 
which he prayed that the partnership, for reasons sufficient, 
alleged in his petition, might be dissolved, and for certain 
other matters necessarily incident to a dissolution of the 
partnership, and that the defendant be ordered to bring back 
into the mass, a certain sum of money in his possession. 

The defendant, after putting at issue the allegations of the 
plaintiff’s petition, claims from him the sum of five thousand 
dollars damages, by way of reconvention, by reason of the 
proceedings of the plaintiff, and various wrongs he has suf- 
fered from his acts, touching the concerns of the partnership. 

The jury, after a charge from the court, gave a verdict 
for the plaintiff, for a dissolution of the partnership, and for 
him against the defendant, on the claim of the latter in re- 
convention. 

That part of the verdict which relates to a dissolution of 
the partnership, the defendant cannot complain of, as in his 
answer he expressly repudiates any objection to it, and as to 
that part which relates to the claim of damages set up by 
the defendant, under the evidence, we cannot disturb it, 

The misconduct of one of the jurors on the trial of the 
cause, has been urged as a ground for a new trial. The 
affidavit which established the conduct of the juror, which 
is objected to, contains no cause for setting aside a verdict 
in which we believe impartial justice has been done. 
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This cause has been submitted to us without argument, Eastern Dist, 
and we are not aware-that any other points than these May, 1859. 


noticed, are presented for the consideration of the court. 


The judgment is, therefore, affirmed with costs. 





BENAN ts. HITE. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING, 


After an answer to the merits, the plaintiff cannot proceed to take judg- 
ment ex parle, without setting the case for trial, because the defendant 
neglected to answer interrogatories, which were taken for confessed, He 


can only avail himself of the confession as proof on the trial. 


This is an action against the defendant for the price of a 
slave. The plaintiff propounded interrogatories to the defen- 
ant, touching the contract, price and conditions, upon which 
the slave was sold and delivered to the defendant. The 
petition was filed the 3d of April, 1838, and an answer con- 
taining a general denial, was put in on the 17th of the same 
month. On the 20th April, the defendant having neglected 
to answer the interrogatories propounded to him, and annexed 
to the petition, the plaintiff proceeded to take judgment 
ex parte, on the interrogatories being taken as confessed. 

The defendant appealed. 


Jones, for the plaintiff. 


I. W. Smith, for the defendant and appellant. 


Eustis, J., delivered the opinion of the court. 


After an answer filed to the plaintiff’s petition, the court 
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Eastrnx Dist, taking the interrogatories annexed to the petition for con- 

May, 185°. fessed, rendered a judgment against the defendant. It does 

poLicz sury or Not appear that the cause was fixed for trial, but from the 

PN record, we infer, that the judgment was rendered entirely ez 

SMITH’S SXNDICS narte, on the neglect of the defendant to answer the inter- 
rogatories. 

It is true, that on the default of a party to answer interro. 
gatories propounded to him, under the rules laid down in the 
Code of Practice, the interrogatories are to be taken for 
confessed. 

But this does not give the party who wishes to avail him. 
self of the confession, any other right than to make use of it 
as proof on the trial of the cause. It gives him no advantage 
as to the trial of the case over any other suitor. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be reversed, and the cause 
remanded for further proceedings ; the appellee to pay costs. 


POLICE JURY OF POINT COUPEE 0S."8MITH’S SYNDICS. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING, 


A judgment, rescinding an order of seizure and sale, on account of the 
insufficiency of the authentic evidence on which it was obtained, but 
without prejudice to the creditors’ rights in any other remedy he might 
seek, cannot be pleaded as res judicata, or in bar of an action in the via 
ordinaria. 

The police jury may recover from the owner the value of repairs put on his 
plantation, in making levees and roads, that are useful and necessary. A 
failure to give notice cannot defeat this action; it is founded on the great 
principle of equity that no man shall profit by the labor of another with- 


out compensation. (Police Jury vs. Hampton, 5 Martin, NV. S., 389-398. 
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This is an action by the police jury of Pointe Coupée, to Eastern Dist. 


recover from the syndics of the creditors of Wm. Smith, the 


May, 1839, 


sum of six thousand dollars, which the plaintiffs had caused rotice svny oF 


to be paid to Charles Morgan, under a contract with him to 


POINT COUPEE 
vs. 


make and repair a public road and levee, on a plantation or ®*!™’s sxxpics 


tract of land then owned by Hiriart, and which was subse- 
quently sold, and was purchased by Adelaide Borgeat, sepa- 
rated in property from her husband, J. F. Muse, and by her 
sold to William Smith, who surrendered it to his creditors. 


This land or plantation is situated in the Parish of Pointe 
Coupée, and in 1831, a front of eleven arpents being without 
a public road and levee, was let out by public contract to 
Charles Morgan, to make a new road and levee for the sum 
of six thousand dollars. After Morgan had completed the 
work, he took out an order of seizure and sale against the 
land as owned by Hiriart, who lived in the adjoining Parish 
of West Baton Rouge. On litigating the matter, judgment 
was finally rendered, setting the order of seizure and sale 
aside, but reserving to the party his remedy in any other 
mode of proceeding. See case of Hiriart vs. Morgan, 5 
Louisiana Reports, 43. 


The present suit is instituted by the police jury, (having 
paid Morgan,) against the syndics of Smith’s creditors, to 
have the plantation or land sold, and that they be placed on 
the tableau as privileged creditors for the amount of their 
demand, on the proceeds; either in virtue of their contract 
with Morgan, or on a quantum meruit, for the work and 
improvements made on the land. 


The defendants pleaded the former suit of Morgan against 
Hiriart by the executory proceedings as res judicata, and 
they expressly denied that the plaintiffs had any privilege or 
lien on the plantation or land in question, or any claim what- 
ever against Smith’s estate. They called Adelaide Borgeat, 
from whom Smith purchased, in warranty. Her counsel 
pleaded the exception of res judicata, and set up the judg- 
ment of Hiriart vs. Morgan, as a bar to the action. 


Upon these issues the cause was tried; and the district 
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Eastenn Dist. judge was of opinion the exception was well taken, and 
May, 1839. gave judgment for the defendants. The plaintiffs appealed, 








POLICE JURY OF 
pont courrE J, Janin, for the appellants, insisted, that the plaintiffs 


surra’s srxvics had a right to this form of action. If Morgan failed in his 
executory proceedings, it was because certain formalities had 
not been complied with. A mortgage claim may be insuffi- 
cient to support executory proceedings, and yet be enforced 
in the via ordinaria. 

2. The case of Hiriart vs. Morgan is not res judicata. The 
judgment there was, “that the order of seizure and sale be 
rescinded without prejudice to Morgan’s rights to any other 
remedy to enforce his demands, except only to his right to 
obtain an order of seizure and sale against the land of the 
appellant.” The remedy now pursued is expressly reserved 
in that judgment to Morgan, or any other party having the 
right to demand payment of the value of making the road 
and levee in question. 

3. The demand is not between the same parties. The 
present plaintiffs did not derive their rights from Morgan, 
either by an express or implied subrogation. It was decided 
by the Supreme Court, in the case of Morgan vs. the present 
plaintiffs, 11 Louisiana Reports, 163, “ that the right to sue is 
by this law conferred upon the Police Jury or Inspector, and 
not the undertaker.” The present suit is expressly based 
(see the petition,) on this law, not on the subrogation which 
might have been supposed to result from any subrogation 
produced by the payment to Morgan. 

4. The privilege now endeavored to be enforced, is given 
not only by the statute directing and defining the executory 
proceedings, but by the Louisiana Code, article 3216, No. 4. 
If the statute is not strictly complied with, it is not the privi- 
lege, but only the most expeditious way to enforce it, that 
is lost. It must, then, be sued on as an ordinary claim. 
The utmost effect which could be given to the omission of 
certain formalities, would be to deprive the plaintiffs of the 
right of relying on the adjudication alone, and to compel 
them to prove the value of the work. 
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5. The purchaser of the plantation bought with full notice Easrenx Dist. 


of this privilege, which is recited in Hiriarv’s sale to his 
yendee, and against which he expressly warrants. He did 
not say that it was extinguished or invalid, but bound him- 
self only to make good any loss which his vendee might 
sustain in consequence of it. Smith, the insolvent, who 
never paid a dollar on the property, is in the same situation. 

6. The effect of the recording in the mortgage office of 
the adjudication, is to convey full notice to third persons, 
and the want of certain formalities only subjects us to the 
necessity of liquidating our demand, instead of treating it as 
liquidated by the adjudication. It is in the nature of a 
mortgage given to secure a party for successive endorsements 
up to a certain amount. No order of seizure and sale 
could be obtained on such a mortgage, but it would not the 
less be valid. 


I. W. Smith, for the defendants. 

1. By the act of 1821, the lien on the land was given to 
the undertaker. The plaintiffs show that Morgan was the 
undertaker. But he has failed to establish the lien. The 
Police Jury are bound by that judgment as res judicata, 
Acts 1831, p. 8, sec. 5. Hiriart vs. Morgan, 5 Louisiana Reports, 
43. Louisiana Code, 2265. 

2. The defendant in the former suit sold the land to Mrs. 
Muse, now called in warranty. It had been declared by 
this court free from the lien in the suit against Hiriart. 
That decision leaves inoperative the registry of the process 
verbal of the adjudication. The defendants, representing 
Mrs. Muse’s vendee, ask the benefit of the judgment ren- 
dered in favor of Hiriart. 10 Toullier, No. 224, p. 273, et seq. 


Mitchell, for the warrantor, insisted, that the case of 
Hiriart against Morgan settled this one ; that it was res judi- 
cata. Morgan was clearly the assignee or ayant cause of 
the police jury, and if he failed they must likewise fail in 
any attempt to enforce a privilege or mortgage against the 
plantation. 


May, 1839. 


POLICE JURY OF 
POINT COUPEE 
vs. 
SMITH’S SYNDICS. 
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Eastern Dist. 
May, 1839. 


POLICE JURY OF 
POINT COUPEE 


SMITH’S SYNDICS 


A judgment, 
rescinding an or- 
der of seizure 
and sale on ac- 
count of the in- 
sufficiency of the 
authentic _evi- 
dence on which 
it was obtained, 
but without pre- 
judice tothe cre- 
ditor’s rights in 
any other reme- 
dy he might seek 
cannot be plead- 
edas res judicata 
or in bar of a dif- 
ferent action. 

The Police 
Jury may recov- 
er from the own- 


er the value of 


repairs put on his 
plantation, in 
making levees & 
roads that are 
useful and ne- 
eessary. A fail- 
ure to give no- 
tice cannot de- 
feat this action; 
it is founded on 
the great princi- 
ple } pe that 
no man. shall 
rofit by the la- 
ov of another 


without compen- 
sation. 





CASES IN THE SUPREME COURT 


2. It is manifest that the failure of the executory proceed. 
ings against Hiriart, arose from the irregularities of the police 
jury’s proceedings, and which gave Morgan an_ action 
against them. In consequence of these proceedings, the 
land was freed from this claim when it was sold by Hiriart, 
and the exception is well taken to this action by the war. 
rantor. 10 Toullier, 273, 4, 5, and 582. 


Rost, J., delivered the opinion of the court. 


The defendants sued in the alternative, in their capacity 
of syndics, upon a contract entered into by the plaintiffs with 
an undertaker, to make a levee upon a tract of land now the 
property of the insolvent they represent, or for the value of 
the labor done and expended upon the land, under said con- 
tract, pleaded the peremptory exception of the thing 
adjudged, and the district court having maintained the 
exception, the plaintiffs appealed. 

The judgment pleaded in bar of the present action, decrees 
that the order of seizure and sale granted by the parish judge, 
against the land upon which the levee had been made, be 
rescinded and annulled, at the cost of the plaintiff, without 
prejudice to his rights to any other remedy to enforce his 
demand, except only to his right to obtain an order of 
seizure and sale. 

The plaintiffs in the present suit do not ask for an order of 
seizure and sale; and they pray, that if on account of any 
informality they cannot maintain an action on the contract, 
they may be allowed to recover on the quantum meruit. It 
appears to us, that this action is expressly reserved by the 
former judgment, and if it had not been, the plea of the 
defendants could not have been maintained. The principles 
upon which the right of action rests in the present case, were 
settled by this court, in the case of the Police Jury vs. Hamp- 
ton, 5 Martin, N. S., 389; and nothing has been shown that 
could make us doubt the correctness of that decision. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed, 
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the exception overruled, and the case remanded for further Easrenw Dist. 
proceedings, the defendants and appellees paying the costs May, 1839. 


of this appeal. 


VANLANDINGHAM US. ACHISON ET AL. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


In a collision between a steam-boat and flat-boat, by which the latter and 
its cargo was lost, and the weight of testimony going to show the 
fault was with the former, the owners thereof were held liable for 


the loss. 


This is an action by the owner of a flat-boat and cargo, 
against the master and owners of the steamer Mississippian, 
to recover the sum of one thousand seven hundred and thirty- 
seven dollars, the value of said boat and cargo, which he 
alleges was sunk in the Mississippi river, and totally lost, by 
the negligent conduct and carelessness of the master and . 
officers of the steamer, in running foul of her, and for which 
the defendants, as owners, are liable. 

The defendants pleaded a general denial; and averred, 
that if the plaintiff suffered any damage, it was caused by 
the negligence of the persons in charge of his boat and 
cargo. 

The evidence showed that the flat-boat was run down and 
sunk by the steamer Mississippian, on the night of the 23d 
January, 1838; but the statements of the witnesses were 
contradictory as to the manner in which the collision hap- 
pened. The parish judge inferred from all the circum- 
stances and evidence, that the fault was with the steam-boat ; 
especially as it was incumbent on her, to show that every 
10 VOL. XIV. 





VANLANDINGHAM 


ACHISON ET AL, - 
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Eastern Dist. precaution to avoid a collision was used on her part, but 
May, 1839. which was not satisfactorily shown. 











PECQUET Judgment was given for the plaintiff, and the defendants 
Miccn. appealed. 

LACROIX 

ween, | C. M. Conrad, for the plaintiff. 


I. W. Smith, contra. 


Eustis, J., delivered the opinion of the court. 

This case depends entirely on the weight of testimony 
which we think, with the parish judge, is in favor of the 
plaintiff; and giving full effect to the principles of law in. 
voked by the defendants, to the correctness of which we 
accede, we are forced to the conclusion, that the cause of the 
collision between the flat-boat and the steam-boat of the de- 
fendants was in the fault, and want of due caution of the 
persons employed on board the steam-boat. 

The judgment of the Parish Court is, therefore, affirmed 
with costs. 


PECQUET US. MAGER. LACROIX US. MAGER. 


CONSOLIDATED CASES. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING. 


There is no necessity for any demand or protest for non-payment of a 
bill; when the non-acceptance by tho drawees, and protest and notice to 
the drawer, fixes his responsibility. 


Foreign bills returned with legal protest, entitle the holder to twenty 


per cent. damages, under the statute. 
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These suits are instituted on two bills of exchange, drawn 
by the defendant on a mercantile firm at Paris, in France, 
and sold to the plaintiffs; one for three thousand dollars, 
and the other for five thousand dollars, which were pre- 
sented to the drawees, who refused to accept ; and both bills 
were noted and protested for non-acceptance, and notice 
thereof given to the defendant. 


When these bills came to maturity, payment was demand- 
ed from the drawees, who refused to pay them, and they 
were protested for non-payment. All of which, it is alleged, 
was notified to the defendant. 

It seems the drawer had funds in the hands of the 
drawees, but on account of some supposed informality, they 
refused to accept and to pay the bills. 

The contest on the trial was, whether the plaintiffs should 
look to the drawees or to the defendant; and whether the 
latter had not made himself unconditionally liable by his 
subsequent promises to pay the bills. 

The case, with a mass of evidence, was submitted to a 
jury, who returned verdicts for the plaintiffs for the amount 
of their respective demands, with twenty per cent. damages 
thereon. From judgment, confirming these verdicts, the 
defendant appealed. 


D. and J. Seghers, for the plaintiffs. 
L. Janin, contra. 


Eustis, J., delivered the opinion of the court. 


These are suits on bills of exchange drawn on Paris, and 
protested for non-acceptance and non-payment. Amidst 
the mass of questions raised in the defence of this case, there 
is not one which has not been settled by the well known 
law of bills of exchange, and the decisions of this court. 
There was no necessity for any demand or protest for the 
non-payment of the bills. The non-acceptance by the 
drawees, and protest and notice to the drawer, fixed his 
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Eastenn Dist. 
May, 1839. 
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Easterx Dist. responsibility. ‘These being returned with a legal protest, 
May, 1859. entitled the holder to damages under the statute. 


HEPBURN The judge in his charge to the jury, laid down the law 
une & nanpy zr COlTectly, as to the effect of a subsequent promise to pay; 
AL. and we find no error in the verdict and judgment rendered 
Foreign bills jn the court below. 
returned with le- 


gal protest,enti- It is, therefore, affirmed with costs in both courts. 
tle the holder to 

twenty per cent. 

damages, under 

the statute. 


HEPBURN US. LEE & HARDY ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING, 


Where the plaintiff purchased certain cotton, and made advances on the 
bill of lading; and the cotton was delivered to the defendants under 
a previous contract with the seller, before the bill of ‘lading came to 
the possession of the plaintiff, he cannot recover from them. 

The bill of lading could have no effect until its delivery; and at that 
time the cotton being in possession of the defendants under a previous 
contract, having no privity or connection with the one under the bill 


of lading, they are in no way responsible. 


This is an action to recover two thousand four hundred 
dollars, which the plaintiff alleges he advanced to captain 
George R. Wright, of the steam-boat Invincible, on a bill 
of lading for seventy-five bales of cotton, and which was 
delivered to the defendants, Lee & Hardy. He prays judg- 
ment for this sum against the defendants and captain 
Wright, with a privilege on the boat, for the non-delivery 
of the cotton. 

The defendants pleaded a general denial. The evidence 
shows that captain Wright purchased seventy-five bales of 
cotton, on the river, below Vicksburg, of a Mr. Watson, and 
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had a bill of lading filled up on board the boat, signed by Easrers Disr. 


the clerk, in which he consigned this cotton to the plaintiff. 

On arriving at New-Orleans the cotton was rolled out, 
and taken into possession by the defendants, Lee & Hardy, 
by the order of captain Wright, and by them sold on his 
account, to meet certain acceptances, or drafts, they were 
under, and bound to pay for him. On the next day captain 
Wright went to the office of the plaintiff, and presented the 
bill of lading for the seventy-five bales, and received the 
sum of two thousand four hundred dollars thereon. 

The district judge was of opinion that the defendants had 
the best right to the cotton; they not having any connection 
with the transaction between the plaintiff and captain 
Wright. Judgment was given for the defendants, and the 


plaintiff appealed. 


Strawbridge, for the plaintiff, insisted that the bill of lading 
gave a preference and privilege over others, which was 
superior to every other title, and transferred the property. A 
bill of lading is an essential accompaniment and title to pro- 
perty, which gives him who makes advances on the same 
property, a preference over (him who is without it. 1 Peters, 
445, 2 Kent?s Commentaries, 548. Louisiana Code, 3214. 

2. The defendants made no advance on this specific pro- 
perty ; had no bill of lading ; but sold the cotton on captain 
Wright’s account, and carried the proceeds to his credit in 
account. 1 Louisiana Reports, 360. 3 ibid, 302. 


Lockett, for the defendants, contended, that it was shown 
by the evidence that they had accepted two drafts of Wright 
for three thousand dollars, upon his promise to ship cotton to 
meet them; and he came to defendant’s store on the 24th 
November, and informed them the cotton was on the levee, 
and they received it. The plaintiff received his bill of lading 
and made his advances the 25th November, one day after 
actual delivery to the defendants of the property in contest. 


Eustis, J., delivered the opinion of the court. 


May, 1839. 
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Eastern Dist. Lee & Hardy, commission merchants, accepted two drafts 

May, 1839. of George R. Wright, on the promise of Wright to ship to 

~~ nepsuan the defendants, cotton to meet the crafts. On the 24th of 

Ler & uaapy er November last, seventy-five bales of cotton were delivered to 

AL, the defendants by Wright, the proceeds of which were insuf. 
ficient to meet the amount of the drafts, 

Wright, who was the captain of a steam-boat, purchased 
from a person on board his boat, on his way down, seventy. 
five bales of cotton, and had a bill of lading signed for them 
by the clerk of the boat. The plaintiff was made the con. 
signee by the bill of lading. On the 25th of November, the 
plaintiff advanced to Wright two thousand dollars, and on 
the 27th, four hundred dollars. ‘These sums are charged in 
the petition to have been advanced by the plaintiff, on the 
bill of lading, and from the testimony we infer that the 
delivery of the bill of lading and the first advance were 


simultaneous, and made the day after the delivery of the, 


cotton to the defendants. In a suit for the recovery of the 
cotton, brought by the plaintiff against the defendants, the 
court below gave judgment for the defendants. 


' The bill of |The bill of lading, by which, in point of fact, the captain 
ane ig cic: bound himself to carry his own goods, and deliver them to 


until its delive- the consignee, could have no effect until it was delivered to 
’ . . . . 

time the cotton the plaintiff. At that time the cotton was delivered to the 

being delivered 5 arias ts 

to the defend- defendants, under a previous contract. The plaintiff has 


ants undera pre- . ‘ si wus r 
an aaliee, been defrauded, but we can give him no relief. The defend. 


having no privi- ants have no connection or privity, direct or indirect, with 
ty or connection : nea 
with the one un- the transaction between the plaintiff and Wright; and there 


a de is no ground on which we can render them responsible to 
> 


in no way re- the plaintiff. The judgment is, therefore, affirmed with 
costs. 
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PALFREY US. SCATES & BAGGETT. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING. 


Ina contest about the occupation of leased premises, which is submitted 
to a jury, it is properly a question of fact, and the verdict being 
justified by tho evidence, will not be disturbed, although against both 


partics. 


This is an action for rent. The plaintiff leased to the 
defendants one half of a ware-house, for a year, at twenty- 
five dollars per month, payable quarterly, dated 15th January, 
1838. On the 23d of January, the plaintiff notified the de- 
fendants as follows: ‘ If you keep possession of the whole of 
my ware-house in Gravier street, longer than to-day, I shall 
charge you twenty-five dollars per month for this month, for 
the half you have lately taken possession of ; and fifty dollars 
per month afterwards ; making seventy-five for the whole ; 
or fifty dollars for the whole if you engage it for a year.” 

On the last of June following, the plaintiff made out his 
account for four hundred dollars rent, due on the conditions 
of his notification, and prayed judgment for this amount. 
The defendants pleaded a general denial. 

The case was submitted to a jury, who, on the evidence 
produced, returned a verdict of two hundred and twenty-five 
dollars for the plaintiff, and the defendants, after an unsuc- 
cessful attempt to obtain a new trial, appealed from the 
judgment. The plaintiff prayed to have the judgment 
amended in his favor. 


Lockett and Micou, for the plaintiff. 
McMillen and Grivot, contra. 


Rost, J., delivered the opinion of the court. 

This is an action to recover the rent due for the use of a 
ware-house, leased by the plaintiff to the defendants. 

It appears by the lease, that the defendants rented one 
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Eastern Dist. 
May, 18539. 
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Eastern Dist. half of the ware-house, at twenty-five dollars per month, 
_ May, 1839. Subsequently, the plaintiff notified them in writing, that if 


KIRKMAN 
V8. 
BARTON, 


they occupied the whole of his ware-house longer than the 
day of the notice, he would charge them twenty-five dollars 
per month, for the half which they had lately taken posses. 
sion of, and fifty dollars a month afterwards, making seventy. 
five dollars for the whole, or fifty dollars for the whole, jf 
they took it by the year. The defendants continued under 
their lease, and the plaintiff claims rent from them, agreeably 
to his notice. The case was submitted to a jury, who being 
of opinion that the defendants had not occupied the whole 
ware-house, in such a manner as to make them liable for the 
rent claimed, gave a verdict for the rent due under the lease; 
and judgment having been rendered, the defendants appeal. 
ed. The plaintiff has asked that the judgment be amended, 
so as to allow him the whole amount claimed in his petition, 
The question upon which the decision turned in the court 
below, was purely a question of fact ; and the conclusion to 
which the jury came, appears to us fully justified by the 
evidence in the record. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 





KIRKMAN US. BARTON. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING. 


The party claiming damages for loss of rent occasioned by the non- 
delivery of a house according to contract, must show that he put the 


adverse party in default before he can recover. 


This is an action to recover seven hundred and fifty-seven 
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dollars, the amount of an account for granite, which the Fasten» Disr. 


plaintiff alleges she furnished to the defendant, at his request, 
for the use of a brick building he was erecting or repairing 
in Magazine-street, in New-Orleans, according to an account 
annexed to the petition. 

The defendant averred that he purchased the building to 
which the granite in question was applied, from the plaintiff, 
while in progress, and she stipulated that it would be ready 
by a certain period specified ; that there was no agreement 
between them that a granite front was to be made, but 
that it became necessary, from the weakness of the wall, 
and from the report of the city surveyor, that the building 
would not be safe without it. She is in no way responsible 
for it. He further avers, that the house was not delivered 
until two months after the time stipulated, by which he lost 
rent amounting to four hundred dollars, for which he claims 
judgment in reconvention. 

Upon these pleadings and issues, the cause was tried. 
There was no demand for the delivery of the building at the 
time stipulated ; and the plaintiff was not put in default. 
From the evidence adduced, the district judge made up an 
an account, and allowed the plaintiff four hundred and forty- 
eight dollars, and from judgment therefor the defendant 
appealed. 


Elwyn, for the plaintiff. 
S. Barton, contra. 


Eustis, J., delivered the opinion of the court. 

This is a case which depends entirely on matters of fact. 
The only doubt which we had of the correctness of the 
judgment of the court below, was in the claim of the de- 
fendant for compensation for rent, in consequence of the 
non-delivery of the building in the condition, and at the 
time, required by the contract. Independent of the change 
made in the contract, by the defendant’s assent, we find no 
evidence of the plaintiff’s having been put in default. 
Louisiana Code, 1927, 1905, et seq. 

11 VOL. XIV. 


May, 1839. 


KINMAN 
v8. 
BARTON. 





Eastern Dist. 











CASES IN THE SUPREME COURT 


May, 1859. judgment of the District Court be affirmed, with costs. 


PAILHES 
v8. 
ROUX. 








PAILHES S$. ROUX. 


It is, therefore, ordered, adjudged and decreed, that the 





APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 


BUCHANAN PRESIDING. 


The defendant, whose property is attachcd, may have the attachment 


dissolved, after he has bonded the property. He has a right to this, 


in order to relieve himself and his surety from the obligation resulting 


from the bond. 





This is an action on a promissory note, commenced by 


attachment. 


The defendant came forward, and bonded the property 
attached. A few days afterwards he took a rule on the 
plaintiff to show cause why the attachment should not be 
dissolved, on the ground that the facts set forth in the affida- 


vit were untrue. 


On the trial of the rule, the defendant offered evidence to 
show that the allegations, that he was about to leave the 
state, were unfounded, and not true, and that the attach- 
ment ought to be disoolved. The plaintiff’s counsel objected 
to the introduction of the evidence, because, by executing 


the bond, the attachment had been thereby set aside. 


court overruled the objection; its opinion was excepted 
to. Therule was made absolute, and the attachment dis- 


solved and set aside. The plaintiff appealed. 


Mitchell, for the appellant. 


Canon, contra. 
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Martin, J., delivered the opinion of the court. Eastern Dist. 


The plaintiff is appellant from a judgment which sets Aang, 4M. 
aside an attachment he had obtained against the property of gn 
the defendant. nee. 

His counsel has first drawn our attention to a bill of 
exceptions, taken to the admission of testimony to disprove 
the facts on which the attachment was obtained, on the 
ground that the defendant having bonded the property 
attached, could not demand that the attachment be set 
aside, because in the opinion of the plaintiff’s counsel it 
was already done. 

The defendant gave bond with a view to be restored to _ The defendant 


: : whose property 
the possession of the property attached, in pursuance of the is attached, may 
5 . have the attach- 
259th article of the Code of Practice. He afterwards ob- ment dissolved, 
tained a rule on the plaintiff to show cause why the attach- peng 
ment should not be dissolved, on the ground that it had He hasarightto 
; ; i" _ this, in order to 
been obtained on a false allegation. Code of Practice, article relieve himself 
258. This became necessary in order to relieve himself poli a 
and his surety from the obligation resulting from the bond —_ — 
. . ° . . rom the bond, 
which he had given to the sheriff, to regain the possession 
of his property illegally attached. 
The district judge, therefore, did not err in admitting 
evidence offered to disprove allegations which were charged 
to be groundless. 
On the merits, a close examination of this evidence has 
satisfied us that the district judge correctly concluded that 
the testimony adduced disproved the allegations upon which 


the attachment had been obtained. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 

















$4 


Eastern Dist. 
May, 1839. 
SAILLARD 


v8, 
WHITE, 


CASES IN THE SUPREME COURT 


SAILLARD US. WHITE. 


APPEAL FOM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


In proceeding by a writ of seizure and sale against mortgaged property, 
which has passed into the hands of a third possessor, three days 
notice must, in all such cases, be given to the defendant, after 


seizure, before the property is advertised for sale. 


This is an executory proceeding, against a lot of ground 
in the hands of a third possessor. The plaintiff alleges in 
his petition that he sold to one Robert Turner, a lot of 
ground, and received his notes, payable by instalments for 
the price, and retained a special mortgage to secure pay- 
ment: that about nine hundred dollars remains due on the 
first note, &c. ; which he has in vain demanded payment of 
said Turner, for more than thirty days; and prays that an 
order of seizure and sale issue against said lot, now in the 
possession of the defendant ; and that it be seized and sold 
to satisfy his demand. 

On the 4th June, after the writ and proceeding had been 
duly notified to the defendant, and the legal delay allowed, 
for him to pay the demand, a rule was taken by the plaintiff 
on him, to show cause why the property should not be seized 
and sold, in conformity with he prayer of the petition. 

On the 20th August, the sale under the writ of seizure 
was arrested by an injunction, principally on the ground 
that the defendant never received from the sheriff the three 
days notice required by law, after seizure, and before advertising 
the property for sale. 

On a rule taken by the plaintiff, to have the injunction 
dissolved, it was discharged, and the injunction perpetuated. 
The plaintiff appealed. 


Bodin, for the appellant, insisted, that the three days notice 
after seizure, before advertising, was not required in cases 
like this, of an order of seizure and sale, and cited judge 
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Martin’s dissenting opinion, in the case of Grant & Olden vs, Eastenx Disr. 


Walden. 6 Louisiana Reports, 623. May, 1859. 
SAILLARD 
Cohen, contra, relied on the case of Grant & Olden vs. aula 


Walden, in 6 Louisiana Reports, 623, as conclusive in favor 
of the defendant ; also, Code of Practice, article 745. 


Rost, J., delivered the opinion of the court. 


The petitioner obtained an order of seizure, on a mortgage 
retained by him upon property which had since passed into 
the hands of a third possessor. Due notice having been 
given to the said third possessor, the sheriff proceeded to 
seize the mortgaged property, and, advertised it to be sold at 
public auction, without giving the defendant three days 
notice between the seizure and the jadvertisement. The 
defendant enjoined the sale upon that ground. 

The petitioner took a rule upon the defendant, to show 
cause why the injunction should not be set aside and dis- 
solved. The rule was tried, and the court of the first instance, 
considering that the three days notice, required by law, after 
the seizure, and before the advertisement, had not been 
given to the defendant, discharged the rule, and the plaintiff 
appealed. 

This case is not to be distinguished from that of Grant & “an ——— 
Olden vs. Walden, 6 Louisiana Reports, page 623, in which it zure and sale 
was held, that after the seizure, three days notice must, in 24°" Morsis- 

_ , property, 
all cases, be given to the defendant, before the property which has pass- 
seized is advertised. This question may, when it was first ofa third posses- 

_ : : sor, three days 
presented to this court, have admitted of some doubt; but joiice must in all 
we will now abide by the former decision. auch “Gane; » 50 


given to the de- 
: . fendant after sei- 

Itis, therefore, ordered, adjudged and decreed, that the zure, betore the 
‘ es : . ‘ property is ad- 
judgment of the Parish Court be affirmed, with costs. vertised for sale. 
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May, 1839. 


—————— HOEY TO THE USE OF CUNNINGHAMS Us. CUNNINGHAM. 
HOEY TO THE USE 
OF CUNNINGHAMS 

v8. APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEW- 


CUNNINGHAM, 





ORLEANS. 


Where mortgages have ceased to exist, by virtue of a probate sale, 
the fact that they still appear on the books of the recorder of mort- 
gages, will not authorize tha purchaser to withhold payment of the 


price. 


This is an action on a promissory note, given in part 
payment of the price of certain property sold at probate sale, 

The defendant resisted payment, on the ground that 
certain mortgages which existed on the property before the 
sale, were not erased and cancelled, as was understood and 
agreed on at the time of sale. 

There was a verdict and judgment for the plaintiffs, 
for the amount of the note sued on, and the defendant 
appealed. 

The only question in the case, is raised by a bill of excep. 
tions, taken by the defendant, to the refusal of the judge 
to allow the introduction of evidence to show that said mort- 
gages were not cancelled. The judge decided that all pre- 
existing mortgages were erased and cancelled by the probate 
sale, and that the purchaser took the property free and unin- 
cumbered, although the mortgages still appeared on the 
books of the recorder of mortgages. 


Roselius, for the plaintiff. 
Sterrett, contra. 


Rost, J., delivered the opinion of the court. 
This action was instituted upon a promissory note given 
for the purchase of real estate. The defendants admitted 
the execution of the note, but pleaded compensation of a 
part of it, and alleged that they were not bound to pay the 
balance, because there were mortgages existing upon the 
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property sold, which the vendors had falsely represented as Eastsrw Dist. 
being merely nominal. May, 1839. 

The case was discontinued against the defendant Mitchell, sauyiwer 
and the jury gave a verdict in favor of the plaintiff for the | owe ee a 
sum claimed. Judgment being entered in conformity there- 
with, the defendants appealed. 

During the trial, the defendant offered to introduce evi- 
dence to show that the mortgages enumerated in the sale 
made to him, were not cancelled. The plaintiff objected to 
the introduction of it, on the ground that the sale was 
effected under an order of the court of probates, and that the 
mortgages being in the name of the previous owner, were 
cancelled thereby. The court sustained the objection, and 
the defendants took a bill of exceptions. 

The parish judge did not err. The mortgages complained Where mort- 
of had ceased to exist by virtue of the adjudication at pro- Tn wate | 
bate sale; and the fact that they still appeared upon the ng . 
books of the recorder, could work no injury to the defendant, nS > 


and was merely evidence of rights which had once existed, ee AF 3 
corder of mort- 


but had been extinguished by the operation of law. gages, will not 
The evidence fully justifies the verdict and judgment ; but authorize the 


as the defendant may have taken his bill of exceptions in withhold  pay- 
good faith, we will not give damages for a frivolous appeal. ™™**thepriee- 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed with costs. 








SAUVINET US. POUPONO, F. M. C., ET AL. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


An affidavit which declares “that the material facts in the foregoing 
petition set forth are true,” is too indefinite and uncertain, to sustain 
an injunction. 

An affidavit for an injunction must be direct, positive and unconditional ; 
and where it only attests the truth and correctness of the facts and 
allegations in the petition, which render the injunction necessary, it 


is insufficient. 
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SAUVINET 
vs. 
POUPONO ET AL. 


CASES IN THE SUPREME COURT 


On the dissolution of an injunction, the fee of the defendant’s attorney 


may be assessed as special damages. 


This suit commenced by the executory process. The 
plaintiff obtained an order of seizure and sale against several 
slaves, hypothecated to him by the defendant, to secure the 
payment of a sum of money. 


Louis Ferraud, fils, intervened, for the protection of some 
rights which he set up to the property or slaves seized, and 
prayed for an injunction to restrain the sale. 


At the foot of his petition of intervention, he made the 
following affidavit : “L. Ferraud, fils, the above petitioner, 
makes oath that the material facts in the foregoing petition 
set forth, are true.” 

After the usual proceedings were had, the parish judge 
dissolved the injunction, on the insufficiency of the affidavit, 
and grounds set forth on which it was granted, and allowed 
two hundred dollars special damages in the shape of attor. 
ney’s fees, with ten per cent. per annum interest on the sum 
enjoined. The intervenor appealed. 


Benjamin, for the plaintiff, insisted, that the affidavit was 
insufficient to maintain the injunction, and that it was 
properly dissolved. The special damages for attorney’s fees 
are fully proved, and are legally and properly allowed. Code 
of Practice, 304. 5 Louisiana Reports, two cases, 50 and 244. 


D. Seghers, contra. 


Rost, J., delivered the opinion of the court. 


Ferraud, fils, intervened in this case, as he alleged, for the 
protection of his rights, and obtained an injunction to pre- 
vent the sale of some property of the defendant, seized under 
two mortgages, executed by the said defendant to the 
plaintiff. The affidavit made by the intervenor, is in these 
words: ‘ The above petitioner makes oath that the material 
facts in the foregoing petition set forth, are true.” 
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That affidavit is indefinite and uncertain, and not such as 
the law requires. The facts which the intervenor deems 
immaterial, are not sworn to; but the court may differ in 
opinion with him, and consider those facts as material in his 
behalf. An indictment for perjury could not be maintained 
upon such an affidavit, for want of certainty as to the facts 
sworn to. 

This case is not to be distinguished from those of Hebert 
vs. Joly and others, 5 Louisiana Reports, 50, and Ricard’s 
heirs vs. Hiriart and others, idem, 244, in which the injunc- 
tion was dissolved. 

The interest allowed by the parish court necessarily fol- 
lows the dissolving of the injunction, and the damages 
assessed appear to us reasonable. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the parish court be affirmed, with costs. 











VIGERS & CO. vs. CARLON, F. M. C. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


Where a notary makes diligent search, and uses all diligence to obtain 
information of the residence of the endorser in vain, he is then fully 
justified in putting the notice in the post-office, although the endorser 


may actually reside in the city at the time. 


This is an action against the makers and endorser of a 
promissory note. There was judgment against the makers ; 
but the endorser resisted, on the ground that he had never 
been notified of the protest of the note. 

12 VOL. XIV. 
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VIGERS & co. 
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CARLON, F. M. C, 
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VIGERS & Co. 
U8. 
CARLON, F. M. C. 





CASES IN THE SUPREME COURT 


Several witnesses were called for plaintiffs and defendant, 
whose testimony is noticed in the opinion of this court. 

It was however shown, that the defendant resided in the 
city of New-Orleans at the time the note was protested, but 
that the notary, after inquiry and search made, being unable 
to find his residence, or see him in person, put the notice in 
the post-office. The parish judge decided that this was in. 
sufficient, and gave judgment for the defendant, from which 
the plaintiffs appealed. 


Lockett and Micou, for the plaintiffs, insisted on the re. 
versal of the judgment. The notary employed unusual 
diligence to find the residence of the defendant, and failed, 
He was justifiable in putting the notice in the post-office, 
This was all he could do, and was sufficient notice to the 
endorser. 1 Moreaws Digest, 96. 
Louisiana Reports, 7. 


Preston vs. Daysson, 7 


Bodin, contra. 


Eustis, J., delivered the opinion of the court. 


This is an appeal from a judgment of the Parish Court, 
rendered in favor of Etienne Carlon, an endorser of a promis. 
sory note. The only question is, the sufficiency of the 
notice to him of the protest for non-payment. 

The residence of the defendant was not in the directory. 
There is a name of Carlon F., 92 Barrack-street, grocery, in 
the directory. It appears that he, the defendant, had pre- 
viously lived in Barrack-street, near Bourbon-street, but had 
removed to Ursuline-street, in the foubourg Tremé, between 
Marais and Robinson-street, according to the testimony of 
one witness. One of the defendant’s witnesses, Barthelemy 
Populus, says, that the residence of the defendant was in 
Ursuline-street, as before described, when the note was pro- 
tested; that his residence was known; that the defendant 
was a man of business, and his name was familiar to the 
clerks of the banks. Mr. de Armas, the runner of the Loui- 
siana State Bank, states, that he knew the defendant; that he 
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had resided in Barrack-street, between Bourbon and Royal 
streets, and that if, at the time of the protest of the note, any 
one had applied to him to learn, he would have directed him 
to apply at the place above stated. 

Achille Chiapella, another witness for the defendant, says, 
that had any one applied to him at the time the note fell 
due, for the residence of the defendant, he would have di- 
rected him to Barrack-street. Witness is the clerk of the 
notary who paraphed the note. He also adds, that about 
the time abovementioned, in August or September, 1838, he 
went to Barrack-street to look for the defendant; applied at 
the house where he had resided, and was told by the persons 
in the house, that they could not tell exactly where he had 
removed. On applying in town, he was directed to go to 
Bayou-street or Villeré-street, and found him there; and 
afler going there a second time, the defendant told him that 
he had removed there five or six months before. 

We are left in doubt even now, as to the residence of the 
defendant. 
as to the place ; they do not agree even as to the streets; 
and the second witness would have directed persons to a 
place where not only the defendant did not reside, but where 
the last witness, Chiapella, could get no information as to the 
defendant’s place of residence, though he applied for informa- 
tion, about the same time that the note fell due. His place 
of residence may well have been unknown to the notary, and 
as we think it is proved by the testimony of his clerk, cor- 
roborated by his own, that he used all due diligence to obtain 
the necessary information in relation to it, we think the no- 
tary was fully justified in putting the notice in the post-office, 
under the act of March 13, 1827. 1 Moreaws Digest, 96. 
See case of Preston vs. Daysson et al.,7 Louisiana Reports, 11. 

The. judgment of the parish court is, therefore, reversed, 
and judgment is entered in favor of the plaintiffs against the 
defendant, Etienne Carlon, for the sum of one thousand and 
fifty dollars, with interest from the 24th day of August, 1838, 
four dollars and fifty cents costs of protest, and costs of suit 
in both courts. 


The first and last witnesses are directly at issue 
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CASES IN THE SUPREME COURT 


HAWLEY vs. TARBE ET UX. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEw. 
ORLEANS. 


The article two hundred and seventy-six of the Code of Practice, pre. 
supposes that the affidavit in a case of sequestration, is to be made 
by the plaintiff; and when he is present, and no proper cause assigned 


to prevent him, the affidavit of the agent will not be sufficient. 


This is an action to recover from Tarbe and wife, the sum 
of three hundred and twenty-five dollars on a boarding 
account. 

B. R. Lyon, agent of the plaintiff, made affidavit, that the 
debt was due, and a writ of sequestration issued. 

The defendant’s counsel took a rule, for the plaintiff to 
show cause why the sequestration should not be set aside, as 
having wrongfully issued on the affidavit of the agent, when 
the plaintiff, who was present, residing in the place, should 
have made it. 

2. That the plaintiff has no privilege on the property 
sequestered, inasmuch as the defendants reside and are 
domiciled in the place where they are sued. 

On hearing the parties the rule was made absolute, and 
the sequestration set aside. The plaintiff appealed. 





I. W. Smith, for the plaintiff and appellant. 


F. B. Conrad, contra. 


Eustis, J., delivered the opinion of the court. 


In this case a sequestration was obtained at the instance 
of the plaintiff, on the affidavit of a person styling himself her 
agent. It is admitted, that at the time the affidavit was 
made the plaintiff was present in the city, and not prevented 
by sickness or other physical cause, from making the affidavit 
herself. The article two hundred and seventy-six of the 
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Code of Practice, pre-supposes that the affidavit in a case Of Easreny Dist. 


sequestration is to be made by the plaintiff. 

Where the plaintiff is present, and no proper cause is 
assigned for his not making the affidavit, the oath of his 
agent is, in our opinion, not sufficient to authorise the issuing 
of a writ of sequestration. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the parish court be affirmed, with costs. 





CADE vs. LAYCOCK. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF 
NEW-ORLEANS. 


The Court will give judgment according to the equity and justice of 


the case, under the pleadings and evidence. 


This is an action on a contract between plaintiff and 
defendant, in which the former bound himself, and so alleges 
in his petition, to deliver two thousand seven hundred and 
sixty-nine cedar logs, in the Mississippi river, at New- 
Orleans, at seventy-five cents per log ; for which the latter 
was to pay one-third in cash, and the other two-thirds in two 
notes, satisfactorily endorsed, payable in sixty and ninety 
days, from the 30th January, 1837. 

The plaintiff alleges, that in the month of February, 1837, 
he delivered said logs, agreeably to contract ; but the defend- 
ant fell short in the cash payment nineteen dollars and 
twenty-five cents, and refuses to give his notes. 


well endorsed notes, as stipulated for. 
The defendant averred he had only received two thousand 


May, 1839. 


CADE 
U8. 
LAYCOCK. 


The article 276 
of the Code of 
Practice, pre- 
supposes that the 
affidavit in a case 
of sequestration 
is to be made by 
the plaintiff; and 
when he is pre- 
sent, and no pro- 
per cause assign- 
ed to prevent 
him, the affidavit 
of the agent will 
not be sufficient. 


Judgment 
is prayed in the alternative for the amount due in cash, or in 
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Eastern Dist, two hundred and fifty logs, which were all that had been 


May, 1839. 


CADE 
v3. 
LAYCOCK. 





delivered, and for which he had at all times been ready to 
pay according to contract. 

Upon these pleadings the cause was tried. The difficulty 
was about the delivery of the logs. The plaintiff alleges 
they were to be delivered in the Mississippi, at New-Orleans, 
and the evidence shows that the defendant agreed to receive 
them above the city. Some of the logs went adrift from the 
place above the city, which, from the allegation in the pe- 
tition, the judge a quo considered as not delivered; but the 
defendant had part of these same logs picked up below the 
city, and carried back to his yard, which he denied were 
ever delivered to him. 

The parish court, under the pleadings and peculiar cir. 
cumstances of the case, deemed it most equitable to divide 
the difference in the quantity of logs between the parties, 
and make each party pay one half of the costs. From judg. 
ment thus rendered, the defendant appealed. 


I. W. Smith and Randall, for the plaintiff and appellee. 
Preston, for the appellant. 


Eustis, J., delivered the opinion of the court. 


This suit grows out of a controversy concerning the delive- 
ry of a quantity of logs. Under the pleadings and evidence 
we are satisfied that justice has been done by the adjustment 
established in the judgment of the court below, which we 
affirm, with costs. 
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DAVIS vs. JONTI. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 


BUCHANAN PRESIDING. 


The constitutional right to appeal in all cases over three hundred dollars, 
must be exercised with such restrictions as the rights of others may 


render necessary. 


‘The power of the court to assess damages fora frivolous appeal, does 


not impair or infringe on the constitutional right to appeal. 


This is an action on a promissory note executed by the 
defendant. Suit was first instituted in the parish court for 
the parish of Jefferson. There was no serious defence, and 
the plaintiff had judgment ; from which an appeal was taken 
to the First District Court, where judgment was affirmed ; 
and the defendant has exercised his constitutional right by 
appealing to this court. 


McKinney, for the plaintiff prayed for the affirmance of the 
judgment with damages and costs, as for a frivolous appeal. 


Wills, for the appellant, contended, that the Supreme 
Court had no power to condemn a party in damages for 
exercising the constitutional right of appeal. This is an 
absolute right, given by the constitution in all sums exceed- 
ing three hundred dollars. Constitution of Louisiana, article 
4, section 2. 

2. Laws which infringe on or control constitutional pro- 
visions are null and void. The clause in article 907 of the 
Code of Practice, which empowers this court to give damages 
in an appeal supposed to be frivolous, is contrary to the con- 
stitution, and is, consequently, null and without effect. 


Rost, J., delivered the opinion of the court. 


This action is brought upon a promissory note. It was 
commenced in the Parish Court of the parish of Jefferson. 
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DAVIS 
v8. 
JONTI. 
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Eastern Dist. The plaintiff obtained a judgment, and the defendant appeal. 
May, 1839. ed to the District Court; and the judgment being there 
pavis _—affirmed, the present appeal was taken. 
eatin The defendant has no defence, and being unable to evade 
the payment of damages, which the plaintiff has asked, he 
throws himself upon his reserved rights, and denies the power 
of this court to assess damages in cases of frivolous appeals, 
under that clause of our constitution which allows an appeal 
in all civil cases where the matter in dispute exceeds three 
hundred dollars. He thinks that the constitution included 
his case among the rest, and that he cannot be made to pay 
damages for the legitimate exercise of a constitutional right, 
Pg bo aged The defendant has nothing to complain of. The fact of 
appeal in all his appeal being now before us, shows that he is in the full 
cases over three . : ‘ . F 
hundred dollars, enjoyment of the right he claims, but that right must be 
must be exereis- exercised with such restrictions as the rights of others may 


ed with such re- 

strictions as the render necessary. 

2. sage map The constitutional objection raised against the law which 

a allows damages in cases of frivolous appeals, would apply 
equally to those which require appeal bonds, and limit the 
time within which appeals may be prosecuted. The rights 
which constitutions secure to individuals, are always limited 
by corresponding duties, and the penalties imposed by the 
laws for the violation of the duty, are not an infringement 
of the right. 

The power of Qur constitution states its object to be to secure to all the 
naw wine for Citizens of the state, the enjoyment of the right of life, 
ak anes not liberty and property, and yet citizens are every day imprison- 
impair, or in- ed and fined, and sometimes even deprived of life. 
ee Al There is nothing in the defendant’s objection ; but as he 
right to appeal. may have made it in good faith, we will not assess damages 


against him. 





It is, therefore, ordered, adjudged and decreed, that the 
judgment of the district court be affirmed, with costs. 
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FRENCH US. PUTNAM ET AL. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


Where judgment by default is confirmed, after answer filed to the 
merits, and prayer for a jury, it vitiates the proceedings, and the 
case will be remanded. 


This is an action on a promissory note, executed by the 
defendants, in which judgment, by default, was confirmed, 
after it had been set aside, and an answer to the merits filed, 
with a prayer for a jury. The defendants appealed. 


Roselius, for the plaintiff, moved to dismiss the appeal, for 
want of testimony taken in writing, or statement of facts. 


Wharton, for the appellants, assigned errors on the face of 
the record. 


Rost, J., delivered the opinion of the court. 


This is an action upon a promissory note. The defend- 
ants and appellants have assigned as errors apparent upon 
the face of the record: That a judgment by default, taken 
in this case, was made final, after it had been set aside, and 
they had answered to the merits, and prayed for a trial by 
jury. 

The error exists, and in our opinion vitiates the proceed- 
ings. The cause should have been tried by jury, contradic- 
torily, with the defendants; and it must be remanded for 
that purpose. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be avoided and reversed, and 
the case remanded, to be proceeded in according to law ; the 
plaintiff and appellee paying the costs of this appeal. 
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CASES IN THE SUPREME COURT 


WOOSTER US. SALZMAN. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 


BUCHANAN PRESIDING. 


A debtor, who is doing business as a merchant, without any fixed domicil 
in the place, living with his family at a boarding-house, is liable to 
arrest and sequestration of his moveables and baggage in the house, 
for his boarding expenses, on the affidavit of the inn-keeper, declaring 
she fears he may remove with his effects and baggage out of the 


jurisdiction of the court. 


The plaintiff keeps a boarding-house in the city of New. 
Orleans, at which the defendant and his family lived as 
boarders. On the 11th April, 1839, Madame Wooster had 
the defendant arrested, and his moveables and baggage in 
her house, sequestered, on her affidavit that he was indebted 
to her in the sum of one thousand seven hundred and thirty. 
seven dollars, for boarding, lodging and extras furnished to 
him and family, and she verily believed he was about to 
remove from the state, without leaving in it sufficient pro- 
perty to satisfy her demand ; and that he had many articles 
of furniture and baggage in her boarding-house, on which 
she claimed a privilege as inn-keeper. 

The defendant took two rules on the plaintiff, to show 
cause why the orders of arrest and sequestration should not 
be set aside. 

On the trial, a witness was called, who proved that the 
defendant had been doing business as a merchant in the city, 
and had consignments of segars and brandy made to him 
within the last year, and that he had an office or counting- 
room where he transacted business. 

Articles of partnership were produced in evidence, signed 
in February preceding the arrest, between the defendant and 
one Bleker, in which it was stipulated, that the partners 
were to establish a mercantile house in New-Orleans, and 
one in St. Louis ; the former to be conducted by the defend- 
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>be managed by Bleker. 
he It was, however, shown on the other hand, that the de- 
“=fendant was insolvent; and one witness, a woman that 
ral lived in his family, declared she heard the defendant and his 
= wife say, a short time before the arrest, that they were going, 
first to Havana, then to the north, and to England, and 
were going to take witness with them. She, however, soon 
&— left them, not being able to get her monthly wages. 
«= It did not appear that the defendant had any fixed domicil, 
or known place of residence, except at his boarding-house. 
The district judge however, was of opinion that the weight 
= of testimony was in favor of the intention of the defendant 
© toremain; and that the plaintiff’s case did not come within 
._ the provisions of the articles 3200 and 3202 of the Louisiana 
~ Code, so as to entitle her to a privilege as inn-keeper. The 
. rules were made absolute, and the orders of arrest and se- 
eS zm Gusteation both set aside. 
2 The plaintiff appealed. 


ihe 


Po a 
S 


FRE 


I. W. Smith, for the plaintiff, insisted, that the evidence 
fully proved the intention of the defendant to leave the state. 
The testimony of one witness was positive, and the manner 
in which he lived and done business, showed that he had no 
| permanent and fixed residence. 

2. The sequestration was improperly set aside ; there was 
no legal ground showed. The testimony shows the fears of 
the plaintiff stated in her affidavit, that the defendant would 
depart and remove his baggage and property before judg¢ 
ment, were well founded. 

3. The property of residents, living in inns or public board- 
ing-houses, is liable to the landlord’s lien, or privilege, in the 
same manner as travellers. In this case the defendant had no 
fixed domicil, and complains with a bad grace, when he has 
been living in the same manner as if he was a stranger. 
Louisiana Code, 3200, 3202. 





Rawle, for the defendant. 
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ant, who was to reside permanently there, and the latter to Easrznn Dist. 


May, 1839. 
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WOOSTER 
v8. 
SALZMAN, 


CASES IN THE SUPREME COURT 


The judgment of the District Court, setting aside the order 
of arrest, is correct, because the evidence, consisting of the 
testimony of witnesses, and the articles of partnership, fully 
proves that there was no intention to leave the state. The 
defendant shows himself to be a merchant in business, and a 
resident of the place. 

2. The sequestration was wrongful. The inn-keeper can. 
not retain the property of persons residing in the place. It 
is that of travellers only, which is subject to detention, 
Louisiana Code, 3200. See definition of “travellers” in ar. 
ticle 3202. 


Eustis, J., delivered the opinion of the court. 

This is an appeal from an order of the judge of the Distriet 
Court, setting aside an order of arrest and sequestration, 
which had been issued against the defendant. 

The plaintiff, a keeper of a boarding-house in the city, 
obtained an order of arrest against the defendant, on an 
affidavit, that she verily believed the defendant was about to 
remove from the state, without leaving in it sufficient pro- 
perty to satisfy her demand; that the sum of one thousand 
seven hundred and thirty-seven dollars and ten cents is due 
her for board, lodging and extras, furnished to the defendant 
and his family, from June, 1838, to April, 1839; that she 
fears the defendant may remove his baggage and other 
moveables, which are now in her house, out of the jurisdic- 
tion of the court. The defendant was arrested, and his 
effects sequestered. 

We consider that the evidence affords good grounds of 
belief of the truth of the plaintiff’s affidavit. When persons 
intend to leave a place, under the circumstances in which 
the defendant is situated, that intention is rarely made known 
beforehand ; it is difficult to establish the intention by posi- 
tive testimony, and it can only be inferred from the acts 
and conduct of the party, and of those whose relations with 
him assure to them the means of knowing his intentions. 

By the 218th article of the Code of Practice, the debtor 
may be discharged from arrest, by disproving the facts 
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alleged on which the arrest was ordered. We do not con- Easrean Dist. 

sider the evidence adduced, as by any means disproving May, 1839. 
oe ‘i OS 

them. Had the defendant any fixed domicil, a question cravien’s cu- 


would arise as to the application of the article 3200 of our 
code. But domicil is dependent, in a case like this, on in- 
tention; the intention of the party is, according to the affida- 
vit, to remove from the state. This could be rebutted, so 
far as relates to the sequestration, by showing that the party 
had a fixed, permanent domicil here in the city, and in that 
event the property would not be liable to the pledge of the 
inn-keeper. See article 3202. 

Under the evidence, we consider that the property of the 
defendant is subject to the privilege of the inn-keeper. The 
judgments of the District Court are, therefore, reversed, and 
the orders of arrest and sequestration are re-instated. The 
appellant to pay costs, and the cause remanded for further 


proceedings. 





GRAVIER’S CURATOR US. HODGE. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
BUCHANAN PRESIDING. 


Where the vendor promised to cause the general mortgages existing on 
certain lots at the time of sale, to be erased and cancelled, and it is 
ascertained that they are already extinguished by the probate sale, 
and the want of re-inscription for more than ten years, the purchaser 
cannot excuse himself from paying the purchase money for want of 
the new act of erasure. 

When it is shown the mortgages were all previously extinguished by the 
probate sale, and for want of a new inscription, the promise to have 


them erased from the books of the recorder of mortgages is vain, 


without object, and creates no obligation. 


RATOR 
v8, 
HODGE, 











102 


CASES IN THE SUPREME COURT 


Eastern Dist. So, when judicial or conventional mortgages are extinguished by 


May, 1839. 


SSS 
GRAVIER’s CU- 
RATOR 
vs. 
HODGE. 





probate sale, or for want of a new inscription, at the end of ten 
years, the recorder should nofe them on his books, and not include 
them in his certificates as existing. 


This is an action to recover the ameunt of two promissory 
notes, executed by the defendants, A. Hodge, Jr. and William 
L. Hodge, as drawer and endorser. They were given for 
part of the price of certain lots sold in 1836, at the probate 
sale of Jean Gravier’s estate, and purchased by the defendants, 

The defendants admitted the execution of the notes, but 
averred that they were given as part of the price of certain 
lots acquired at the probate sale of Gravier’s estate, the 
condition of which sale was, that the plaintiff, as curator, 
should cause the general mortgages recorded against the 
property to be cancelled and erased; and which he has 
neglected and refused to do, to their great injury and damage, 
He prays that the sale be rescinded, the money and notes 
already paid and given, refunded and returned ; and that 
they have judgment for ten thousand dollars in damages, 

The evidence shows that the curator bound himself to 
cause certain general mortgages, existing on the books of 
the recorder of mortgages, to be cancelled and erased, on or 
before rendering the account of his curatorship, and previous 
to obtaining his discharge from the Court of Probates. 

The curator had rendered several accounts of his admin- 
istration before this suit was instituted, but has not yet been 
discharged from his curatorship; nor has he caused the 
erasure of the mortgages, and insists that he is not bound to 
do so until the rendition of his final account. The cer- 
tificate of the recorder of mortgages showed, however, that 
all these mortgages had been recorded more than ten years 
before the time of instituting this suit, and had not been 
re-inscribed. 

The original sale of the lots, for which the notes were 
given, was by order of the Court of Probates. 

The district judge rendered judgment for the plaintiff for 
the amount of the notes and interest; but directed that no 











OF THE STATE OF LOUISIANA. 103 
bya execution issue until the plaintiff filed the certificate of the Easrzax Drsr. 
ten recorder of mortgages, attesting the erasure of the general May, 1859. 
clude mortgages, &c. From this judgment the plaintiff appealed. “OnAvEEW’S CU- 

L. Janin and Denis, for the plaintiff. over. 
sory 
iam L. Peirce, contra. 
| for 
bate Rost, J., delivered the opinion of the court. 
nts, The plaintiff seeks to recover from the maker and endorser, 
but the amount of two promissory notes, given in part payment 
tain of town lots, purchased by the defendant, A. Hodge, at the 
the probate sale of J. Gravier. The execution of the notes is 
itor, admitted, but the defendants refuse to pay them, and pray 
the for the rescission of the sale, on the ground that the plaintiff 
has _ has not caused to be raised certain general mortgages existing 
age. upon the lots at the time of the adjudication, agreeably to 
oles his express stipulation to that effect. 
that The District Court gave judgment in favor of the plaintiff, 
; for the sum claimed, with a stay of execution, until the 
f to plaintiff shall have filed in the suit a certificate of the re- 
s of corder of mortgages, attesting the erasure and cancelling of 
1 or | the general mortgages, affecting the lots adjudicated to the 
ious. defendant, A. Hodge. The plaintiff appealed. 

The plaintiff bound himself, in the sale to the defendant, 
nin. | to cause the general mortgages then existing upon the lots 
een | to be cancelled and erased from the book of the recorder 
the | of mortgages, on or before rendering the account of his 
d to curatorship, and before obtaining his discharge from the 
cere § court. 
hat This undertaking of the plaintiff has not been complied 
ears with, although he has rendered his accounts of his adminis- 
een tration; but he says that the erasure has become unneces- 

: sary, because all the mortgages had been recorded more than 
rere ten years, at the inception of this suit, and had ceased to 

have any effect upon the property sold, agreeably to article 
‘for 3333 of the Louisiana Code. The last inscription shown by 


no the certificate of the recorder of mortgages was made in 
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Eastrrn Dist. May, 1827, and the citation in this case was served in 
March, 1838, more than ten years had elapsed, and those 


rrost&souxson Mortgages, being judicial mortgages, had ceased to have 


v8. 
BEBOUT ET AL. 


May, 1839. 





any effect, for want of a new inscription, when this action 
was commenced; but there is no doubt that they had all 
been previously extinguished by the probate sale, as stated 
by the plaintiff in the sale to the defendants, and that the 
promise to have them erased from the books of the recorder, 
was vain, and without object, and may be considered ag 
creating no obligation. The erasure by the act of the mort. 
gagee would not more effectually have extinguished them 
than a probate sale, or the want of a new inscription for 
more than ten years; and when judicial or conventional 
mortgages are thus extinguished, they should be noted by 
the recorder, and no longer be included in his certificates, 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be avoided and reversed ; and 
proceeding to give such judgment as ought to have been 
given, it is further ordered and adjudged, that the plaintiff 
in his capacity as curator of the estate of Jean Gravier, de- 
ceased, recover of Andrew Hodge and William L. Hodge in 
solido, fifteen hundred and twenty-eight dollars seventy-five 
cents, with interest on fifteen hundred and eighteen dollars 
seventy-five cents, from the 18th January, 1838, until paid, 
and costs in both courts. 











FROST & JOHNSON US. BEBOUT ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, JUDGE 
WATTS PRESIDING. 

The form of a contract of sale, may be given to a different contract, as 
a mortgage, when the property is absolutely conveyed. Between the 
parties to the conveyance its real nature must be established by a 
counter letter; but those who are not partics to the contract, and 


have an interest in establishing its real nature, may do so by testimony: 
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The circumstance of a witness being the clerk to the plaintiffs, and Basrgny Dist. 


brother of one of them, does not destroy or diminish his credibility. 

When parties are in court, whose jurisdiction has attached, they may 
be required to litigate all their claims there, relating to the property 
in controversy, although they reside in another state. 


This suit commenced by attachment. The plaintiffs allege 
that they are holders of three several promissory notes, drawn 
and subscribed by the defendant, Bebout, on which notes a 
balance remains due and unpaid of one thousand nine hun- 
dred and nineteen dollars and twenty-five cents, together 
with interest thereon, at the rate of ten per cent. per annum. 
They further state, that Bebout resides at Helena, in the 
state of Arkansas, but owns property within the jurisdiction 
of this court, which they pray may be attached and made 
liable to their demand, for which judgment is also prayed. 

The sheriff made return that he had attached the defend- 
ant’s interest in a lot of ground, with the buildings and 
improvements thereon, situated in the city or suburb La- 
fayette, and a lot of ground in New-Orleans, as the 
property of defendant. The plaintiffs filed an amended 
petition the 17th of January, 1837, alleging that the de- 
fendant, conjointly with his wife, by a private act of sale, 
sold and transferred the property attached, to one John M. 
Burress, of Arkansas, which sale, they allege, is simulated 
and fraudulent, and made with a view to defraud creditors ; 
and pray that it be declared null and void: that Burress and 
the wife of defendant be made parties to this suit. 

Burress appeared by attorney, after being allowed a delay 
of forty days to answer; pleaded a general denial, and 
specially denied that there was any fraud or simulation in 
the act of sale to him of the property attached. 

Upon these pleadings and issues the cause was tried. 

The act of sale is dated the 13th December, 1836, and 
was recorded in the office of the register of conveyances in 
New-Orleans, the 28th of the same month, and purports on 
its face to be an absolute sale from Bebout and wife to 
Burress, for the consideration of five thousand dollars. 


14 VOL. XIV, 








May, 1839. 
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The plaintiffs proved their demand against Bebout; and 
produced testimony of witnesses to show that the act of sale 
was feigned, and only designed to cover the property. 

Frost, clerk to the plaintiffs, and brother to one of them, 
testified, that Burress told him he took the transfer of thig 
property to secure the payment of some money Bebout owed 
him ; and that the property was more than sufficient to pay 
both of them. He further proposed that the property be 
sold, and the money arising from the sale, over and above 
both claims, he would pay over to Bebout. That he had 
given some notes which the plaintiffs agreed should not be 
used, until the business between them and Bebout was 
closed. 

Upon this evidence the district judge decided that the 
conveyance to Burress could only be considered in the light 
of a mortgage on the lot of ground in New-Orleans. Judg. 
ment was given for the plaintiffs against the defendant, 
Bebout, for the amount of their demand. That the lot of 
ground, with the improvements, in suburb Lafayette, be sold 
to satisfy this judgment ; and if insufficient, that Burress 
have time to establish his claim; and that the lot in New. 
Orleans be sold, subject to his mortgage, and the remainder, 
if any, applied to the balance of plaintiffs’ demand. 

From this judgment Burress appealed. 


Kennicott and Roselius, for the appellant, insisted, that the 
court below erred, in deciding without proof of fraud and 
simulation, that the act of sale from Bebout and wife to 
Burress, should only be considered and treated as a mortgage 
for an indefinite sum, when the act is express that it was 
made for five thousand dollars. 

2. The defendant, Bebout and wife, and this appellant, 
are residents of Arkansas, and were not bound to come into 
this court to litigate their claims, and that too, within a fixed 
time. 


3. The plaintiffs have proved no fraud, collusion, or simu. — 


lation in the act of sale to the appellant, and are not entitled 
to the revocatory action to annul said sale, and recover back 
the property. They must show two things to effect this: 
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nd First, that the contract which they seek to avoid is made in Eastenn Dist. 
ale fraud of their rights as creditors; and secondly, that their May, 1859. 
| debtor is insolvent and unable to pay them. Neither of these pprosr er at. 
m, are shown. Louisiana Code, 1973 to 1988. Semple vs. nour erat. 
his Fletcher, 3 Martin, N. S. 382. 
ved 4. The testimony of Frost, who was the clerk of the plain- 
ay tiffs, and brother to one of them, is the sole witness, whose 
be testimony is received to change this contract of sale into a 
ove mortgage. Either of these circumstances diminishes his 
vad credibility. Louisiana Code, 2261. 
be 5. This witness’s testimony consists of pretended admis- 
vag sions of the appellant. This is the most dangerous and 
weakest of all testimony, and should not be received to 
the change the nature of a written contract. 
ght 
dg- Shepard, contra. 
int, 
t of Martin, J., delivered the opinion of the court. 
old The plaintiffs claim the amount of three several promissory 
ress notes of the defendant, and obtained a writ of attachment, 
OMe which was levied on property of the defendant, and three 
ler, lots in suburb Lafayette. 


By a supplemental petition, on an allegation that the 
defendant and his wife had made a fraudulent sale of the 
lots to Burress, Mrs. Bebout and Burress were made parties ; 





ee and the petition concludes with a prayer that the sale be set 
aside. 

# The attorney appointed to represent the defendant and his 

wife, pleaded the general issue. 

Burress denied all the allegations in both petitions, as far 
al as they related to him, and claimed damages in reconven- 
ne: tion for the slander of his title. The District Court gave 
ei judgment in favor of the plaintiffs, for the amount of the 

: notes, and ordered that the property attached be sold, and 
at : the proceeds applied to the discharge of the judgment; and 


led if it be not sufficient that the bill of sale from Bebout and 
wife to Burress be considered as a mortgage on the lots con- 


yack | : 
veyed to him, and that three months be allowed him to 


his : 
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Eastern Dist. 
May, 1859. 


FROST ET AL. 


v8. 
BEBOUT ET AL, 


The form of a 
contract of sale, 
may be given to 
a different con- 
tract, as a mort- 
gage, when the 
property is abso- 
Jutely conveyed. 
Between the par- 
ties to the con- 
veyance, its real 
nature must be 
established by a 
counter letter ; 
but those who 
are not partiesto 
the contract, and 
have an interest 
in establishing 
its real nature, 
may do so by tes- 
limony. 

‘The cireum- 
stance of a wit- 
ness being the 
clerk to the 
plaintiffs, anc 
brother of one of 
them, does not 
destroy or dimi- 
nish his credibi- 
lity. 

When parties 
are in court, 
whose jurisdic- 
tion has attach- 
ed, they may be 
required to liti- 
gate all their 
claims there, re- 
lating to the pro- 
perty in contro- 
versy, although 
they reside in 
another state. 
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establish the amount of his claim; and that after the dis. 
charge of it by the sale of the lots aforesaid, the balance be 
applied to the plaintiffs’ debt. From this judgment Burresg 
appealed, and made the plaintiffs and the defendant and his 
wife appellees. 

The plaintiffs’ claim has been fully established. The 
appellant’s counsel has urged, that the District Court erred, 
in concluding, without any evidence of collusion or fraud, 
that the sale to Burress was a mortgage for an indefinite 
sum, on the testimony of Frost, the brother of one, and clerk 
to both of the plaintiffs; and in compelling Burress, and 
Bebout and wife, to liquidate the claim of the former against 
the latter in one of the courts of this state, whilst they reside 
in that of Arkansas. 

It does not appear to us that the court erred. The form 
of a contract of sale may be given to a different one ; as 
that of mortgage, or when property is absolutely conveyed to 
a person, who is charged to sell it, or to cover it for the 
owner for a lawful purpose ; as, when a vessel is transferred 
to a neutral person to prevent her being taken at sea during 
a war. Between the parties to the conveyance, in such 
cases, the real nature of the conveyance must be established 
by a counter letter; but those who are not parties to the 
contract, and who have an interest in establishing its real 
nature, may do so by testimony. Thus, a creditor may show 
the real character of the conveyance by which the property 
of his debtor is protected from his pursuit. The protection 
thus afforded to it, being in some degree a presumption of 
fraud, since it has the effect to defeat the creditor’s right 
and a feigned contract is resorted to, to conceal a real one. 

The district judge has given credit to the witness, not- 
withstanding the relation in which he stands to both plaintiffs. 
We are not able to say that he did not do so correctly. 

Burress being before the District Court, and claiming 
property on which there was an adverse claim pending in 
that court, might well be required to exhibit evidence of his 
right ; and the circumstance of time having been given him 
for that purpose, cannot give him any right to complain ; 
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and Bebout having been brought into court by the attach- £asrenx Dist. 
ment of his property, was bound to contest in that court, a May, 1839, 
claim raised there against this same property. 


FROST ET AL. 
v8. 
i JOHNSON ET AL. 
It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 











Judges Rost and Eustis having resigned their commissions 
at the close of the spring and summer terms in the Eastem 
District this year, there were two vacancies on the Supreme 
Court bench. 

On the 31st of August, 1839, Grorce STRAWBRIDGE and 
Atonzo Morpuy, Esquires, were appointed and commissioned, 


in the recess of the Legislature, to fill the vacancies created by 


the resignations above mentioned. 


The Court at Opelousas opened on the 23d September, but 
was adjourned over to the following term the next day, on the | 
motion of the bar, caused by the prevailing sickness at that place, 














